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THE EXHAUSTION DOCTRINE AND THE DUTY OF As-
SISTANCE UNDER COPYRIGHT LAW IN THE CASES OF
DiGiTAL TRANSACTIONS

Chung-Lun Shen”

ABSTRACT

This article focuses upon the discussion about the
application of the exhaustion doctrine under copyright law in
the cases of digital transactions. In view of the vulnerability
of digital copyrighted articles to reproduction, especially when
the transfer of the ownership of such articles, the exhaustion
doctrine has been denied on the ground of illegal reproduction
risks in some jurisdictions. Further, the characteristic of the
digital transactions may be considered copyright licensing
acts other than the sale to resist the application of the
exhaustion doctrine because the licensing acts never satisfy
the requirement of the first marketing defined under the
exhaustion doctrine. In order to alleviate the reproduction
risks and secure the free distribution of digital copyrighted
article in the transactions, this article proposes the duty to
aid in preventing the production risks borne by the owner of
the digital copyrighted article under copyright law to recover
the interest balance the exhaustion doctrine has traditionally
established. Under such the duty, this article expects that the
exhaustion doctrine and its limitation will be justified in the
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digital transactions.

Keywords: Copyright, Exhaustion, The First Marketing,
Consideration Balance, Digital Transactions,
Digital Copyrighted Articles, The Duty of
Assistance

Professor, College of Law, National Chengchi University.
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4 See Capitol Records, LLC v. ReDigi Inc., 934 F. Supp. 2d 640 (S.D.N.Y. 2013).
SeeCJEU Case C-128/11, UsedSoft v. Oracle, [2012] E.C.R. 1-0000.

6 See Vernor v. Autodesk, Inc., 621 F.3d 1102 (9th Cir. 2010).
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See Article 13 of Agreement on Trade-Related Aspects of Intellectual Property

Rights, Including Trade in Counterfeit Goods (hereinafter the TRIPS Agreement)

(RE A5 B EHE): “Members shall confine limitations or ex-

ceptions to exclusive rights to certain special cases which do not conflict with a

normal exploitation of the work and do not unreasonably prejudice the legitimate

interests of the right holder.”

8 S LB > FAEHE AR 0 B6550 2014574 A 8IR ©

O WAMEBRETRMZANA 0 SN E RS - FEMEERIEFELR 0 B83 > 20145
3A4RR : ENE3A - A E RATA HBAT - AHFE S 0 11610 A
17 > 201456 A : DaviD NIMMER, 2 NIMMER ON CopYRIGHT 8 8.12[A] (2015)(Lex-
isNexis).

10 £ B FEM % & 3L 1@1) o See 17 U.S.C. 8§ 106(3) : “to distribute copies or
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phonorecords of the copyrighted work to the public by sale or other transfer of
ownership, or by rental, lease, or lending;”
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BEAFH200F o ARdm o BAEAT B B 3E E HAF M B HERL S D) > 4 A B4z
MEZHE > 5 AR BT B 178 64k » b B IRAA TR o

12 RKFT65M 0 TAHIAA » ZARARFKEA - /F8EEA ~ s~ Ry R
Fih Ay > RPRIEAZ T o ) o L » KX FHT65M AT IRH > 54 48
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16 Davip NiMMER, supra note 9, at § 8.12[A] ( “Therefore, the right to prevent
unauthorized distribution at that point (although still no doubt desired by some
copyright owners) is no longer a necessary supplement for the purpose described
above. In that event, continued control over the distribution of copies is not so
much a supplement to the intangible copyright as a device for controlling the dis-
position of the tangible personal property that embodies the copyrighted work.
Therefore, at this point, the policy favoring a copyright monopoly for authors
gives way to the policy opposing unduly limiting trade and restraints on alien-
ation.” ) : #4LF » FEM EM K > H255 0 20145F8A5/R ©
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18 SeeNuno Pires DE CarvaLHO, THE TRIPS REGIME OF PATENT RigHTs 108 (2d. ed.
2005) (1 6.14). (AFsAZFIH A FH F oo > (2R AMAFE R D BF > L
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A > AFEHE RS2 IR EERNE R ES EE >

HEIRERS— K1 531 TRy I VBV R R B M B A B[R] R T 3 1
AR » 3% — ST T Re R S H S HVEE Y - SR ELAJRIN -
FORERIAE SR IR R > Sa B EIR S — K S TR E G &
VEREREATE P IS AIIRIRE G - TR IEETE® - ENRGEEMEMA
TERBNEER — KT G T R BRI SR E 0l - A& < HE A - Al
FERRE  FEBI A& TEPIHE B A (R B2 55— KT B TR > B
ARDF a2 R - (HEE R EREHY - Z R AN A R = (EYI#E
28— K51 T U I B2 (R E R - R DU L 7 s 2
AR R 2 R R R AR — KT T i TSR Bl - LA
SR AAS o RS A 4 o INIE > BHRRHATERUSRE T - EAIFER
JFRIBR R & (VIR — KT S TR AR S R RIS - HER
—XMSATRAE T E BV EE NESRG 2 E - R AIEC &
i BA e A i I B - EIRRERNRE SR I AR -

PR (R P N AR sham oz WG 2R IR RIS oy =& 1 T A B
(B LS SR (Y8R — KM T Rk B BRI SR » 1 B RS
TR — KA TR 2 IRIE FTRENE » BIVES 88— KT A T R A5 L Al A HE

27 3k By A SUHHE TR AT A R R A E o

28 gSee ECJ Case 19/84, Pharmon BV v. Hoechst AG, [1985] E.C.R. 2281, [1985] 3
C.M.L.R. 775 (1985)(HEF| A6 B )7 B $i2 f A| 4 2 5 Bl A AHE P M7 ) o £3F 5
R Rty > AR - FERSaE EMEARAZTRANZAN — A FITHAL
Fouo B P EREELER > 230 0 A197 > 2007114 ©

2 KSR HAR P T R IR B Bk by TIAR T b ) 15 & 3 s A Al 46
B BERAS R —RTIFITRHG R & > ARPIBT o ARG LM ] IR T AT
Az TREFL ) (reward theory) » H BT ARl o M ZAMBBE » 345 4 FLCarLOS M.
CORREA, TRADE RELATED ASPECTS OF INTELLECTUAL PROPERTY RIGHTS: A COMMEN-
TARY ON THE TRIPS AGREEMENT 85 (2007). % 4 AL E 1645 » F]329 > A8-9 -

13



14 BEEE S1+=% $H_H

EIRAVEHE - CBHE AR RR e (R & (A R B HL A (R S TR b
0 FEE BB AR ERE G FH R EE R R & ™ -

— BRIt N S LM Nk &R TR R — K551 T
5o MiszAMfE 2 rTREVERE - B FE RIS — XM G TR B HA
NGE T M KGR B P b & (R R ML R B )
A RERRELR 2L » NG LRI 2R - SR aERROR -
S ERRE SR IR HIRECR T SnB & TEVISR — KGR R AT A AT A R
BLu[HE - ARFSE X 2 FrE MR - 58 RS R Al Re 2 I B 1
JE o Rl BB AR AT T o EEMERE NBEES ahE (B
IR AR -

(2) EFFERRAUERIEEE
1. B AEEE

ffE R R R R 52 I R 5 B R RE VA ARG (HEE F YRR - Rl
BEHEYIRI R — K5 TR R R & > REIEEEIIE G tHE 2 53
H R ATEZ ERE L BB RIS L g Y > - HEERIA TS
T E 5 T KR BURAIANE » T B 3% B P RER R R I 2 B —K
TS TEIIEEA > BUL S B P EHE R AR R R - FEE R
U SR % e O BB i A B 57 > AR 2 K M 22 HITHUE (price dis-
crimination) Z £ SR > kTR 7 RER [ DS AR B R Ak ZEY - LA
ERAEE > EOEENBE TS - EEMEANEE - Bl FY
FE SRS L HE A TR ¥ - (I > B ERRE B G EEEYINE
—XSHTE » EPEEPEREME > (ERERR P RERIE i - fr 18

30 See Article 13 of TRIPS Agreement.

31 Article 6 of the TRIPS Agreement: “For the purposes of dispute settlement under
this Agreement, subject to the provisions of Articles 3 and 4 nothing in this Agree-
ment shall be used to address the issue of the exhaustion of intellectual property
rights.” See also Nuno Pires de Carvalho, supra note 17, at 105-07.

32 See also Nuno Pires DE CARVALHO, supra note 17, at § 6.25.
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BRI FERE AN > FECREE (EWIRZRAY) B R ELE - B SRS EZ
R GA T R R SRR LM BB 5T 85 - #e R BRI AT
RE - ICFE ATRENEHCE (EHRE KGR - RUREHE TR ARE - HEFIFER
SRR E S P B it o 5 AT SAAE 55— T 54 T £ B2 R S 1 [l R 5
[F » PRI 2 2 1V A A RIS AR P i I RERRBELE 1 - =Rk
FEAHRR 2 R0 > LR B PRERIRRI * o A0 LRI TREE R A AR EE R B 55
—RHGATR > TR B E (R i R o G ™ -

2. BIFRRERR

SEBRERREEBORDIMVRE R L & O BRI B8R - DR
NZIREBCERE - HmMYIRE B SR SR R < TR - SBRAE
FERRE RS I A B 7P R SRR (B (EFR R - R ZEHEAR R T - £E
BEMEERRATT - AEEFHERE — S TR TR & EHE P R A A
TR BB LA B M A PR 5 » MERES0— 51 TR IO HE R LLY bz Hofth
IS ERL > RERIFERS I AURS EHE P A~ B R ) » Ea% A EEE
PR AE L MR B TG - 2 (R 2 M S S T E A T R SR ACAT R K
A CTRERAH R - LR BIBRRERRIFAN *° o LIRBIFFER R AIE - F8 AT M
MBI HAB TGRSR — K5 TR > MRS [ BB i 2 B R e v
FIEY » B (R L Bt £ 3 BRI R7E - ANHHBA o BIBRPERIFERE R A

33 FREDERICK M. ABBOT ET AL., INTERNATIONAL INTELLECTUAL PROPERTY IN AN INTEGRAT-
ED WORLD EcoNomy 91 (2d. ed. 2011). &K Bl FAE 4 xR B A4 Z R A » 4 3
TEHE & 59 2 1 -

¥ O FREQRERRGEM R FAM AR EEKFTEHEHE
8933k E He g FL - Seeloseph Straus, Implications of the TRIPS Agreement in the
Field of Patent, inFrom GATT 1O TRIPS —THE AGREEMENT ON TRADE-RELATED As-
PECTS OF INTELLECTUAL PROPERTY RiGHTS 9] 43, at 193-194 (Friedrich-Karl Beier and
Gerhard Schricker eds., 1996).

35 FREDERICK M. ABBOT ET AL., supra note 32, at 91-92. 164§ —4269,% » £ B #1F
# 7% B Kirtsaeng v. John Wiley & Sons, Inc.— % # 3E X i A Bl IE 46 & 69 BF X o
See Kirtsaeng v. John Wiley & Sons, Inc.133 S.Ct. 1351 (2013). &R B %4 77 A %
FARFGEZRGEBEIRERDEZ > 203K » 2 BWiley % # & E#1F
HEFACE R A Z 84 8 BB LT R B EAEHE R84t > S5l £
Yo PRI RILHEESH AT EE(9) 0 A445-446 > 2014512 ©
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TR T S B R B L 2 ST > (I — K T BT A R T 4
TR BT o BRI T A5 S0 M I 5 28 I B 0 4
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3. [ bl A

TG B 5% £33 BOREAE T B A R TG B AR » B FREERT T 2
FERFER IR - 0 A 5 T PR AT BRSNS o (B i 2 I B R A
(EEEE VRV 5 — K5 TR 5 LS MR 2 [ 57 - (HFR o1 b
BB AR - SRR LRI AN S8 o JREN B ATd s —2
SIS & AL —BIR TG NIERL - AR TEIRS I o s At A5
MR - PERI B 2 2 (RS M AN EIRE (FIER & - M DI (1
5 o2 1 ) 5 T R DL 111 7 % A e T Ut SR s R PR 2 R -
IR VR R P i o I SRE R TR RN ™ o i e 2R S I 2 B — K AT
AR A R R L DA S 2 & P S B I S 1 T » 5 PRI > AR/
TURIBPRAE R « P E R AR S AU BOR A -~ R E R IR IS LR R LY
B AERR ©

(=) HERIFEREIR I BERIRR ]

FERERIFERE IR IR E ST - bR 7 Sik& (EVIER — K T
OB RIS » B 52 2 B BT A Ty e R AL 2 I IS5 LU B
TRIRZ 2 BESF R M R R B B S R IR ST R A N A
IR > AR AR SR AR & TR TR R ALE - S E DALY H

36 See S.K. Verma, Exhaustion of Intellectual Property Rights and Free Trade—Atrticle
6 of the TRIPS Agreement, 29 TIC 534, 556 (1998).

ST B M R BB A EA M EIRAEE T A B K o See Article 4 (2) of Directive
2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the
harmonization of certain aspects of copyright and related rights in the information
society: “The distribution right shall not be exhausted within the Community in
respect of the original or copies of the work, except where the first sale or other
transfer of ownership in the Community of that object is made by the rightholder
or with his consent.”
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TERRER A2 66K - WRE R AR N ZB)73T7E - FEIFYIIZEAN
REEERERILTK  REEYEZ 2B - ASEREZ &
B o VA SCRRERIRE S HI S BRI I CLRR R » (LA ZHBE 2 BRIk
HIBAMER T - LAREE L S & 2 o R DMK IR e A e S » 1)
V2 VEREEMERREZR R IR R ™ o FUE - RENIRERRJFHIR 4 13 AR
PR » FE R R HI 2 SR A R o QORT PRt - HERIFERR LR
XA TR T A EHE P MRE B R A R R A« BRSNS VR AEHE
Z BRI E (B GR — TR A SRz AT ge i - R
HF— KA TR R < B (EYIFT AR BT - E (VAT
SRE VRS AEMEIN AT - ZEHEE T 2 HERIET A3 (EY) 2 13k JERIRE
o I - fEE (ER M NIRRT HURE (EVIER — X iis TR » Hhpr s
RGBS HRIE Z ATRENE - RIS HERFERAUEHE - ICEER LT
2R B VR AR AT B E S — A TR R E RS - T
AR L ZBHER o — BE VRS — KIS TR Z 8 Z E AT
RE » BHER — KT T R BRI 3 TRV IR B MR R - VLS P iR
& - MLCIRRE RS Z EHEE LA F (B RS R - RS (LA (R -
(R BRI R PR G RERIFE SR HIAE ] - R R IR R (B 2 = T
{EA W - AR — KIS TR A S B AT REME 1% - B384
(EZ R SO BC Ak TRV P PR - R REL 2 (R e

38 MY B A — B A > {2 R B AEHE R S A AR R R B 5] A
Ve EMEZ IR 0 LB EAEM AMAT R R FLE o SLE M KH LM
Ao M FEERELFANER > METAFFAUARKG G TAEN
7 NBERAE AL R R B AN o Bl EAE M E R A A A 2 B R B AR
Bl AR R 09 w4 - sh 5 LAWK » Fl3216 > 14 : #4LF - 150 A
243 °

3 Z B AT A G KRB L R IRBIAME A Fe B R B (M A S A 4 2 P7 A HE
SEY)Z Ty © See, e.g., Dickerson v. Matheson, 57 F. 524 (2d Cir. 1893); Dick-
erson v. Tinling, 84 F. 192 (11th Cir. 1897); Curtiss Aeroplane & Motor Corp. v.
United Aircraft Engineering Corp., 266 F. 71, 77 (2d Cir. 1920). See also Mar-
greth Barrett, The United States’ Doctrine of Exhaustion: Parallel Imports of Pat-
ented Goods, 27 N. Kv. L. Rev. 911, 934 (2000).
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B {E H P E 5 P AR o R (R P A AR O ORI A 4 - LS AR e SR A A
FERIRE R M S FRAL - A5 BT RELRIRE AL S5 PR 2 B4 ki 5 & (8
WV A M SRR 4 - O 1 EREEE AR A B R A (AR A
SR VPR T R IR SR L OR BRSPS 7 PR T2 7 ) o BEL X SR 1 e
VAR BHBOREE -

R > Mk DU PR V)RE B B B s M B o A5 S 4 IR R R FE
anJH - PEHEAPREREE T - B - BRI (EN M A\ RERE D
B RTGT R L W E L RS < RERARE SR B A EE » RIER
P2 ARRE o TRANEE — KT AT RENS L el - KT IFFE -
RS IEEED 2 FiA HE E HHRE S - (ERe S (AR FE 2RI R
BHEA M - PO - EEMERE DTS e E A SRR R - E5RIIEHKT
BRTERERIFE SRR Z IR« IR1M0 > BB — KT Th T 2 & EIA G sk
HEZEN > RIS o RSP — KNS TR R ETEYIT A
PR B s HL At 2 R P BURE » B8 AN B EL{if FHBE S RIRR DALEROR B R AR
HOE o Ry T IRBRAC S22 E VRV EERE A MEREREII 2R — KT G TR 2
i B BRI RE 25 PR A RV 2 AR - B S LA A RE 2 2 BRI i B (e
AR YT AR - AR — KT TR S AR 2 AR AL A BRI
TEEOSH SR FRAC S HiRe s R R AL SRR WAV SR EEROR - JiReiR
{LRERIRE IR G2 IEE M - 58 ML ARAVEK - 7R L IEA Rar & 1F
W EERE N ARRER R SRR AIRCR -

TELLZR R SRAE - & FRETR A RERRE 258 I e PR ] FE 25 i
FIR » A8 o ZIFAESHE P EEEE T » BERESEE YA
Hi > S 5 - ke R (R B - (R E U

0 B ALSBEMAMTERRYGRAMEAIFER R 698N B E (LIEHRAF B
$HFH) > R — B8 AR o SeeTnomas FreiER & BERNT HUGENHOLTZ, CONCISE
EuroPEAN COPYRIGHT Law 365-66 (2006). & Bl #| 4] i B K32 T HHAF A A2 HE )
(conditional licensing) » VA M 4% R A 4 A F6 & 7 B 38 ) 69 3018 - See Mallinck-
rodt, Inc. v. Mediaprt, Inc., 976 F.2d 700 (Fed. Cir. 1992)(%#| 4% A Bk fbHE 2 3%
#).
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BB 15 LUV £ 2 VRV R A LRI A B - R AL R A
THRHRERITIEHE - & SR BT A NSRS EYIR - K& M
EMAZFE  BTEEEFAS > EEAEERY > HFEHYEE
F— X TIGA TR FrRETHAN - HEMERE My BRI i DI R S (B 2P R i » 5
VEREIEAALIETE B AR E E LR R B R A iz A -
It - e e EE 2B — KM TR S ERIFER I - (HE(F
VIR A2 R NI EEIR - B (VI A R LU 2 A T8
WA E & EHERE - B4 & (PRI IR e AT AL R IR A s R ] - &
EEEIIE NIREGE (PR T R IREF R - MSFETERENRE
Al o A0 - RS TG (RN ZIE TS X & (ERUE(EY) A 3t 100 B
{7 > F4% 100 AL APIZFRA A 28110 - HATEfTER X E(EMiEE
REBWY) B 5 100 BT o MitREEEE - SRE APE B THA - A
DR EEE R » R — TG TR AR » NI HERIAE 8 [ I A ) A
P VRIS A5 DU R B L A RH B 2 HE R - B2 AR - (H B W)
HECE A VIR — X TRRER A (B X EE) frEd - WEES
RERIIRSR - MRS A VIR — K51 T A Eh R RE 2 e HI AR
o - B YIEBRHIFTEHEE - IR N EERY) 28U - FEV ERA
HIRHOA S L REUT R & R RO - BB e -

2% ~ BYIVERE R R I HI 2 S B 7 PR

— - SFIRBURZER

W A S E S EREPIHIRER Rk 5 2 R - B
ZAZGRER Rl AR 1505 - W R B AL T E RN A B
Py o LB A EEYEE DR e 28 R &R E i T
AEf AR 280 - 78 i AHA RSB B e i AR BRI, - — Ak
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B MALA YIS ABCE N i st o REU T AR AR LT
& o Wi DUERA B = S E )78 T DR - MR A REPI e &
RBAEEEGEZVIAT & BN - (HREDEAI AR - SRR R
LR ER: - B ABYIIERIT B LR 2T - NI - Eit
FHEVITIRI AR PR ERAT A - I A SR A RREE R A Ly AL -
SR > BLALA BRI F BARA A B O SR 2 — B RS B A% © 55
St - EPIRIRR A R B ARSI AL - EEBY A
SRR SEEZ ISR P NL ) R RN S T YN G2 L NEEE RS
NERS R SEEER: 56 > B 5 PRIERANE - fIE R
ke BT EHEY R DIERAE R LR T B - Ei s AR A
B AR R S S RS - AR LR E AT R DA
2 EEYR - FEAA Y e © - MATa Y 2
HE FERPEREREY) - HASREEERTE T 2B EEE - 20
A IR IFEE A SR A MRS A AR T R A GBS
AR A SREH W RERRR BB REPI T A MR B B S A 2 B R -
LI 2 SR B e R s 22 B0 AR DR Bkt - S AR - R
EESCMEAIAI S - SR AT RN IS Al A 1 2 R - B 5 2 R -

Al LB YL BRI PR T P 25 A0 S BEL AR B A SR - ANE B
BRI O A R - BHIE A ER S FEA IR AR BN
g DRI » TR RE B 2 S ARG - 7118 B 2 o fof ) 5 S VR
AR IR & - LIRS (E AR A AR - FERS B T 5 Ail
EVFHEEHIE RNE BB SR B HRE® o (EBTIRCHITHBARR 12

RN EHR AL 0 H S LEEHE KRB0 2 -

42 See Damien Riehl & Jumi Kassim, Is “Buying” Digital Content just “Renting’ for
Life? Contemplating a Digital First-Sale Doctrine, 40 Wm. MitcHELL L. REv. 783,
791-93 (2014).

B ELEFEREHAMEAOEALBZRANZGENERGER Y AFRL—E
A FAAT EARGRA > RR/ER - AT HRI BTG o A IEFRA
83t o sRERA Tk o 12K A T I A 7 # AL - See The Department of
Commerce Internet Policy Task Force, Copyright Policy, Creativity, and Innovation
in the Digital Economy, pp 35-37, July 2013. See also Aaron Perzanowski & Jason
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Gh » Bk F 8 BLAIME & ) BRI LS - (R TR L 2 R AR
RN - BYIME - 35 DI T 2 5 SNE S o e A% L il
InLAGwAT > A EEFE R IL 2 E I A A B IR T AE R HE LU o) - (BE
HRANEERY A ZFTE A ABBOAEY - Ty LB X ER R
BIVEZZVE X AT © S A GBI B - AR R TS - Y
A ZFEERELES N - R EER BT A SZAHAA > NG R I A #E
Vi AR > EER BB RIS C - 2T - AT IRpE R
YIRERT B BIEE - NERERRY) A VYR B - fEILHE IR 15
EHHYIA G EBR - 55—~ EE Y ST RHE S E R
Ml GEA R e e DU AZ 5T - i B #2222 HIT DA 2 s o 45
HERAR_EAC(TRURTSE » 35— ~ R ERY AR E A A S E
NI GE - WIREYIREEREE T TR <SR o BRIEEFRIIT
BETIE - FERPIE R 2 (AR - S RIREEIE BRI 2 (1% - BT
BB 7 N RIS HLo- A S A E E IR - (HEZREE P RIBL AT
HE - AN GG SR B sE Y - BB A I = M A
% HE ANBRE B AP G A - s S ALA Y < B R
M > DEZERYEEYMEL A - F= - PR ERYEE

Schultz, Reconciling Intellectual and Personal Property, 90 Notre DaME L. REv.
1211 (2015); Guy A. Rub, Rebalancing Copyright Exhaustion, 64 Emory L.J. 741
(2015); Thomas M. Byron, For a Protected ““Right to Use” in Copyright ““Right to
Use” in Copyright, 55 IDEA 249 (2015); John T. Soma & Michael K. Kugler, Why
Rent When You Can Own? How ReDigi, Apple and Amazon Will Use the Cloud and
the Digital First Sale Doctrine to Resell Music, E-Books, Games and Movies, 15 N.C.
J.L. & TecH. 425 (2014); Ariel Katz, The First Sale Doctrine and the Economics
of Post-Sale Restrains, 2014 B.Y.U.L. Rev. 55 (2014); Harry Surden, Technologi-
cal Cost as Law in Intellectual Property, 27 Harv. J. Law & TecH. 135 (2013); P.
Sean Morris, Global Digital Exhaustion in International Economic Regulation, 36
CawmpBELL L. REv. 107 (2013); Maria A. Pallante, The Next Great Copyright Act, 36
Corum. J.L. & ArTs 315 (2013); Aaron Perzanowski & Jason Schultz, Copyright
Exhaustion and the Personal Use Dilemma, 96 MinN. L. Rev. 2067 (2012); Ray-
mond T. Nimmer, Copyright First Sales and the Over-riding Role of Contract, 51
SanTA CLARA L. REv. 1311 (2011); Aaron Perzanowski & Jason Schultz, Digital
Exhaustion, 58 UCLA L. Rev. 889, 935-37 (2011).
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IKIIE > B AR b 50 53 DGR B B A BRI AP A 1 » ARBLT T 5
R RV R S - H AR EERY) - BYNRS
Al 2 EECEEAMEIL < ERIRE - BRI D) - DAL G B EBOR &% X
RE H R P - DIRIBI 2 BEINE - £ 5 R - FifsRik
HEYIEER B B LIAT » LR EREFEEEEL ERE - &
(TR A YT s » NEEREEY 2 A R - R B Hd
R RS B R £ - i A VR E B LB R e SR AN - T
T AP EAE B B o Hrh iR G AR FE (E A A A
LA - (HEEEL A VIR A M ERE CUURE T EEGE - Bk - AP
(TS RHIERE - A YIE BIFE S BOIGEHE C > NINIRE T TEI A
Z EE X BRI -

— - U TAMERESEIHE

(—) BRBUBIFONEER

FH AR A B IR _E A AR RIIEIE - BT A < BT
FLE AN Al T bt B R B T AR A - IR E R R U TR
BRI IR REFTRELLEE - Rl - R AR < Alf iR b -
B EEYI S DES BB RIS 2R - LU IERE < Bl
(R R R - BHam b Al =R T 18 - DIRRE Al A R
16 > RSP & LA G BT AR o 28— T AL 5 e e iR L ik
M ERIFFEBLIIRE - FEBAT ARV L5 PR B 2 iR - B35

44 3 B £ B E AR R0 R 69 R 3% - 20134 & %49 £ 4 Capitol Records,
LLC v. ReDigi Inc., 934 F. Supp. 2d 640 (S.D.N.Y. 2013) » BP Kb 2355 & K
R_FELBABERFE L HIMAFZRAZEA - M5 ReDigi & —
FEEBE R GMBREEL > AEAZATFE LR HAH EHMHAEN =
FEEKE AmZH > RELAEBHZAMBEZTERHE ~ 1AM - 2K
# (public performance)$Z /A B & 7= # (public display)Z 4% F & w1 JF 34 48 B 5
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B S TR AE Bty BLYJRE 7 T VLSl BB AL A REPIRAR AL - Rl T
FEFTANAT Bk © (ERLAEE T T - REEE(EERAZFE - #HEE
i FLA A RE B EREFT PR B B 1Y) 2 P a1 - SRR (R
BRES BT RS MR » FTRE e M il i 2 A= - (HEE E - |l
LA RV A HE 2 AR B - IR E R BARIRERIPD 2T - Kl
ERRIPIES B 0 B R BT 38 - TG - RS8Rl B L R B A P
M EEP S ANEE R R - [ERRC R R BRI R -

(2) AEBNIEF RS

£ T AL 717 55 RIGE RS AicAm HE ) (E RS AR AR e 22
(TRl 2 E B R - E)ALEE M ARREE R B IR 2 5
i B AURE - [RIIE > Mot AR Z FHEREE - RLseE B AP A1
(H%E EREIRFHER - AEE B ES SR 2 DU AL A
PIAC GRS BRAT AT o ERS B (i e ) R R R 3 R AR 2 2 1 P
f# - HARBEBRIR AN (VI 2c 2 Ll AT (B > DLz I CERAL
Ari e > FHEAEB BRI 2 IR BB RO - 2 Bodiny B H R

B MEARMERABRE T » Llifide —F FLBITA AN Gtk - Bkt
BAGEEREBEGRETEYN B REBLEIHGALTEEHHFE
Z b oo AR M e RN A B AR - R LIHIRATRT o K IRAME AL A 69 L&
FRAE > RB E B EAEME K H 10045 BaA e Al Fe B R B o TRA4E T (particu-
lar) 8 FAE4) > HAEXHIEETEIRZTRGMA > HEAM R o
%45 i “Here, a ReDigi user owns the phonorecord that was created when she
purchased and downloaded a song from iTunes to her hard disk. But to sell that
song on ReDigi, she must produce a new phonorecord on the ReDigi server. Be-
cause it is therefore impossible for the user to sell her “particular’ phonorecord on
ReDigi, the first sale statute cannot provide a defense. Put another way, the first
sale defense is limited to material items, like records, that the copyright owner
put into the stream of commerce. Here, ReDigi is not distributing such material
items; rather, it is distributing reproductions of the copyrighted code embedded
in new material objects, namely, the ReDigi server in Arizona and its users’ hard
drives. The first sale defense does not cover this any more than it covered the sale
of cassette recordings of vinyl records in a bygone era.” Capitol Records, LLC v.
ReDigi Inc., 934 F. Supp. 2d at 655 (S.D.N.Y. 2013).
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(=) AmERBLIBBRE

55 = TR ARG 7 A0 8 A R AR MR Th R R A I
FE A BB (R T =R K E R A WP ECAT 1 T RS AH R S A U 2
8 o FEBN ARV G REE . - RV T L 2 BRI R - 2
BN AP A ATMGEE T 298 > 55 T RO SR I E
BB TRY o FILCITT AR - 87 30 82 e AT B 2 B A R P i B A T
R (R RER IR P () A IR 2 2 (B SN L E IR BN L 50 5
b DR ATRERE TR 3 - B8 N R 2 B TR TS (F
WHEERE N RSB BB 2 SR i 2 AR 4 - 0 R SR 2 i P s (1078
HI&  JTRERECR B REE A 2 B A

45 £ CJEU Case C-128/11, UsedSoft v. Oracle, [2012] E.C.R. 1-0000.— % » B B #4
Z G HO0racle 47 At - (2R EIERATHEL © Seeid. , at 150 : “Secondly,
the argument put forward by Oracle and the European Commission that the mak-
ing available of a copy of a computer program on the copyright holder’s website
constitutes a ‘making available to the public’ within the meaning of Article 3(1) of
Directive 2001/29, which, in accordance with Article 3(3) of that directive, cannot
give rise to exhaustion of the right of distribution of the copy, cannot be accepted.”
FESHR o R F e BALFAF M RS2y - B30 B22-23 ¢

46 UsedSoft v. Oracleu —£BP ksb—s4; o AKX AR R » ALsEHFR=F &K
BEAAZHOHAFZRUNAR > EFRTETRG R > BAK LY
R FHRAE TR A E o RN T Bl F R RS FH - FlE3
B24 ( TBRBZARTFHBEAFZTRAR B @A LagRA] o |k BRA X
BB o Z FMARBES KPR E TIREHRER] BB
ZEF R TAEK R FTEAGIRYHE TN TR R & RE R
ZM o R BEEMAERT AL AL TR BAEBE K
FERLEZ - Fo s BRI ERBRBETAETROLR » $H L0 E
B AMARY > JERP 2| B R RE A ZIRA b A AR MR AT
Bho HE N BEMAXE PP EB A AL TIREHEIR] I REBRHEAM
RERIFEAETRE - HARBEAMEAFLEZGZR - 1 ) ; UsedSoft v.
Oracle, supra note 5, at 99 86-88. 7% &~ LEI3L+F » MARA Mk A L 35 %
8y {8 R LA > Fl3E21 0 A 207 ©
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BB B B A2 5 - NGRS B A B < HRUR T - 1
GREECESEREIR QUNE (R PN A S o DN B E A U e S iR
FORLRE - B kT IRFE BRI A P A LB 2 Fll 4 o S8 — TR
R et L S DU S BN P Bk B R A - TR — R 2
I L2 Bl (R (R R & VP W U R B L B W) 20 B 2 ik
i B BT TR 2 A B S SR g DR R R B T S AA s - ZE5%
RiER A A RENFERIAAER - gt — SR ERTRNLSER B E 2
Tl o HERBEABUNT - BSBAIEHY) <8 - HihE A 2 E
W HREaRNFRFAIZER  EBRSNEERITREEL - H—
7 > LA AR BRI R A - R AP LY
Fff A R B AT S8 i G LA R DR 3 7 - AW R S T R DU/ 1
R METIERE o (] DI A B8 — KT TR TR e - P I
HRITRITACE (E N2 AF 4 BAE S — 5 TR HIRTE L
ATR] SRR SR BT A R IR TR i < R TR - A THE 258 -
FEERAIRRE I > BEfOR0d — R R - BB AT RENS < B R
*ean IR HIRARRE - — BB A BPIR R LA 5 AT A 2 BRI - %
RE M B 2 R R AN B (i 7 8 2 BT TSR BRI - IR B
MR R A RER B QI A R RE TR I L 8 ] - gtz » f85—X
ST R Z B HRY) - RRREEATT 2P - RIS T
FER— » ETIRIE— K517 2 B A BN A2 2 3R RH B 5 1l o2 i
(R B BAIREIR o B ER — XS T R SRR A K P E AT AT 2

AOTRH BRI BT BN H A E P BAR 6 BUR o WA AR B &SR M
BOE T B R T HAF M B AT EEFIE R EAFA K - BEFARLE
HEA A E R BB A RS E A& TERMAA] (information costs). See Rub,
supra note 42, at 801-06.
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Gy REBEL AR E -

e 28 il — RS AN E R PRGN B WP P 6 R R B M R RE J5
BURN VSRS SeR AV NIDE S ISR MDA EEAEE S | (A Z T 20
RTT o FVEM RN F RS S — K5 T 1 2 38 5 v DAIBERI Gk R B B A
A BRI IO RR ] = T L0 P A PRI 2 s e A 2 B B am 4 - %
RIS B — KT 51 TR R VE R R R R 2 SRR T (R U o R L
FHIE AR - BB 36— K TG TR R S E I R IR TR -
HIERE SIS HIRTE R * o A2 > IR GBI RS A A 2 2T

B LEEERAG LRYZRAMGERYGTHETHEANLTRBGHEA o
REHAT KM B — R T HERB TR TR Jk THAtRER
#) (FEZXLEZ THEF) ) HEAFER DML &35 A 4R34 o Vernor v. Au-
todesk, Inc., 621 F.3d 1102 (9th Cir. 2010) —% » A # % 1F “Release 14”
FEAAUtOCAD B Z kB AR A4 > HA BB M RF AL > TH A
AR FH—~ BERALRGHAUtoCADKRHY (FTAKBERY)
BT H = HETHHULZRANEE > AT AOE P ER
A T %% (nonexclusive) B TR T## | (nontransferable) #94%
W B - ERLERE P ARAER ZEA AR LT AAZ SR T
Ao BB H B LGB THENRNE THE  HFEABHF RGN
3 (the Western Hemisphere) &R : %@ ~ & & P 75 Jo 34 o< 78 B B 69 4%
RAMRH : FAE~GHTERA > ZEP (ERAE) EETEARE > X
TG FAREHMERIRE > WEFAEE (terminate) &8 3 Hox ~ %
BPMAFKAE TH% ) (upgrade) & €31 (update) » 7
MEKSTRA > B &K (destroy) RBRHE A - A EHLKEG
ZRE PR TH% ) A MBI GHA o
FEFHRE EIRARIR R P TR 928 ZhEWE TR
Bf > 55— ~ FEH ARG IR 0F > T 545 A 4R R B A ARAHEAE R
BB FERAZTRAERAE RN ZHARBOBE  H = FE#
AT F) G4 B Ak R B AR T A BE 6948 R TR B o Sb = AR A5 3G A
B R o PR EIRRTRA) L3y 0 B 6948 R A AR AR A8 M o
TMIERMATAA o AR F /it > 2L Fh > BALF R RS ES
o RlsE30 B12-17° 2B AT H A EMMRAER AT B TRHER
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IR SRS 2 A REA T S I (O RE R RE 2R IR ESR B A BB
5 T RRE B DI R AT T P T AN W RE SR bt v B A G AR BB i
A AR AN E IR e R R R Z AL ELE ] o e T i b
FIFE R IR HIA A R AT - BEPRB YA N E R TR TR Je
AR E ARV (T B E A - SR - Bl (E b & 45 IR
REGbEATES 2 ARG - BHEPERREE - JEE RN HREEE
Ao RS T EHE AP 2 B - R R R RIS R B E R
EEEAYE RS BB EELEER o IR ASIHIISRTE

0~ BIRNEERB LR NEHEREHETEAIE
(—) BNEFYEBRERTEERER

TEBAL A P s e R AL SR H 2 B R R AP - B RF R E )Y
AUTR BL AL BRI AL (T P AR R BT R ARRR R & 2 - A AR A
SYHURLAD - (AR EE 2% - (B T & TEM R A SR & R
FEH TR EE - DU BRI 5 ERERE AL o T
TEPISNEEEYIF A IS - BRETEVIFTE AR ER RIS -
ik QAL IR BB T - SR FRAVECRTTR - gifeA
fita A » SRS IR FROE 2 £k - BIEEE B E UM ROk
AR SR o (HEEGRAN] R A RERIRUTTRE (R RSO - E(EYIEik

#1 > % HXKrause v. Titleserv, Inc., 402 F.3d 119, 123 (2d Cir. 2005)(3L £ &
W RAEAFE R EAA) o TFFSF LA CH > BALF AR R GHF —
REERBZHESERRD - Fl3E3 > B1-94( M 74K B A5 A4 A 4
BB Z A5 EARR) o

RBESEAR XIFARMERGRAB FAFEMZAA L ER D F > see Nimmer,
supra note 42, at 1329-32.
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ASCHTE B BT SV GRS Fz 22T HIHEE
MRV SR BRI AC AT - B S B S B AR » AR TR R A
FEE R REEAEIE - HE » BAERYESET AN EREY
2 ERYIBEOERZEN  EEANREHFEAAERY 2 5F - I
PR MEEAEL PR 05 P L~ MR R R IR B A BRI AL » AR E B
HEPINEANLAZ G T > BN R AR T — K E S TR - MR
FERFHIZLIEE SRR SEE (EYIR T Lz B iR - LUEE
k& (BRI 2 e R g » (BAE BN AL S ORI B BRI 1 T &
N30 AR M RIRE J IR R e 2 MINIRBI R ANEE B TRHY
B WEL IV ER B (R TS L2 B - DU RS
EIFEETR AN GRS -

T At — e 36 7 AT R 1 R AR (DU e AR B 7 52 Z e AR P B B
AT » e DU S i 2 Bl (a2 R ol ol > AR P
i RERRE B > A RERIRE SR UGB ) 2 R o (ST 35700 T B A B A
B MFEERERYIATE Ak > ZEENPE dbE iR & - DUE
W& G ik MR EMLZ 52 5 © - WAL A BEVIR) 2R AR LRERE T —F
i LR E 7 U S S E EASARAIY) - DO sa i [ B0 A IR
TEMEMEN > ERBE G RAE » FRGAEZ S N EAEY 2 Z#
NBEE5 7 2 A LU P B (A B0 ) R SRR - BB (TR AR
PRI FIE S & T - SR i ™ o

49 See Perzanowski & Schultz, Reconciling Intellectual and Personal Property, supra
note 42, at 1245-52(5& 38 5 VE 49 BT A M4 H AR HE R 2 & &),

50 See R. Anthony Reese, The First Sale Doctrine in the Era of Digital Networks, 44
B.C. L. Rev. 577, 616 (2003)( “The expansion of digital technology might well
increase the affordability and availability of copyrighted works. Indeed, this has
been the promise of such technology: greater access to more works at a lower cost.
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PEEH 2 AR B LE B R E R R R L - IR I E R
gl 2 el (e i B LU QRS A 1 - T @ 4 S A RS B 28 S BRI ) R
PR BRI A NSRRI TR > TROETE S —Kiis TR sz ik
AR ARZE A DU RS E s e A
VR FERE N EUB VT AR AN IE BT 1285 ™ o Iy bk S
{1 7] # 5 BLRE RRE SR HIUREAE O - HOR R AR - AME RS2 (R
PN — XM TR TIVENI A PR A > B RRSELATE ARZK
AT AT ZE A DU - DI AR 852 5
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Should this promise become reality, we need not necessarily worry if few freely
circulable copies exist to which the first sale doctrine applies.”). See also Surden,
supra note 42, at 178-80 (“Embedded in this past technological infeasibility was
arguably an implied Structural Value that the public should be able to resell copy-
righted and patented goods without the interference of rights holders. However, as
books and other creative works have shifted to digital form, and physical patented
products increasingly contain embedded electronics capable of controlling the
products from afar, this implicit value has subtly eroded. For example, copyright
holders can now technologically constrain the resale of purchased digital music in
ways that were previously infeasible.”)

51 b B AR SUA R T H7 0k SR AT A 45 69 AR 48 R A0 3 A 22 4k STk 52 3] % A
oo fESLAFRBLE o AR M AR FA RS Eh o B F MRS
1&44 > Fl323 > A28-32 © L& - Perzanowski & Schultz% =42 24231 F K =
RBMABAAHEAFEZ RN LLFHAZ T T EZERLLRT EARK
AR A E R A > 3 R BN ) K75 » 12 L B F T 9L K LAT IR R A $HE F
Wk @AM » AR LF > K5 L3243 o AU BE I REFYLP L
&2F o T WA FER B FHEREATEGZ TR - kB Hh 2H
AR ER AL B » 2R BE R T A > A HABRRLERAR
A BT E R o B AW R A RBIIRIK - SRR R A R A o
VR SUH R AR HEA R A ) RN EIEB T4 » B 8 12 8 % HAZ X AE
Fr A AN B JBAT Y /1 R0 > AEBE A PF R A o Bk » FAERAZ AR
BT EARAFERRARFHEARY > R » — 2 THEE TR HIRFU
NINEERM AR » UHERWG I ZRBFFEGBAT - A LA EERAT
HOERL - HAERAZLERL  hHATH#E -

29



30 HERESW S£+t=t H£_H

FAWI b ANE BB 113885 2 JBAT » B BRI LA BV S 3
VRS EERE AR e o (875 - (MBS RSB (BN — KT 1 T 2 e B 2 —
KT TR B R —H T 2 BHEA M - F B S T RERFER R
ARG 2 IR - SE— 20T » & R 2 15 7] 355 - RERRERR IR
RIS R R S (R 1 o B - PR RRIIRE (S A S (R P 5 TR
B NEERE - MePREHA i R > B AIRYIATE ARG
MEAVIENEERVG RS - FSREITILFRE - ATAETH
RHEADERA R E R IR ER BB A YA AN G DU RFe R R
Al DR 2 IR -

5 — i Mas - Atz Ak BT 2P E B IRE - fEfR HAE
BB EP R — K51 T T o I A AR 2 T 5 R IR Al A PRI A
BHEAR W - DI85 B 5 T EEPIFR G AR e S i A Ty
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53 Kindle Store Terms of Use under Amazon (September 6, 2012), available at
http://www.amazon.com/gp/help/customer/display.html?nodeld=201014950
(last visited July 19, 2015).

1. Kindle Content

Use of Kindle Content. Upon your download of Kindle Content and pay-
ment of any applicable fees (including applicable taxes), the Content Provider
grants you a non-exclusive right to view, use, and display such Kindle Content
an unlimited number of times, solely on the Kindle or a Reading Application or
as otherwise permitted as part of the Service, solely on the number of Kindles or
Supported Devices specified in the Kindle Store, and solely for your personal,
non-commercial use. Kindle Content is licensed, not sold, to you by the Con-
tent Provider. The Content Provider may include additional terms for use within
its Kindle Content. Those terms will also apply, but this Agreement will govern
in the event of a conflict. Some Kindle Content, such as Periodicals, may not
be available to you through Reading Applications.

Limitations. Unless specifically indicated otherwise, you may not sell, rent,
lease, distribute, broadcast, sublicense, or otherwise assign any rights to the
Kindle Content or any portion of it to any third party, and you may not re-
move or modify any proprietary notices or labels on the Kindle Content. In
addition, you may not bypass, modify, defeat, or circumvent security fea-
tures that protect the Kindle Content.



ENIE(FYERBINA TR REAE RS IE TS
— ERTEBINEE (FEABNAETFER/RAY

BERRBY AR — TS TREVE N - E M AR R ZEH -
SRS B B 2 IR A A I R HE RN 30— TG TR B RS X AU &%
TATR - TE Y RURTE R T - HAEFEEE L ZHETAR
SAFIA Y HIRERR » PR DU INEE Z A5 08 P M e o Y HIBR ] » A1
IR — X T R FERERR R DL YRR A HERR B L Y -

HE R AT B 5 K BR T e B RIS I 4052 3 E U2 f R - IR
VBZRERGE SR — KT 51 TR Z I 2 15 R S R L (o ) B o 2 R 2 i@
RS B8 — KT A T RS P U B T S AR B R B 2 B 5L - B LA
ARG BRG] LB Y [0 AR 2 FAS DI S i s i el Bl
5 B FEREE T HEMR T R TR s —RB A Y
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55 R EACUREHERE 26 — KT 5 Ths AT e B e LIGREL Y Fir At 2 H
IR PR - 1T P BB 28 — Xt TR OB e it S5 Y ARG (o P B
B IRGIHRGR © FEULHET - NGEZ VA T A BRG] 228007 -
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Periodicals. You may cancel your subscription as permitted in our cancel-
lation policy in the Kindle Store. A subscription may be terminated at any
time, for example, if a Periodical is no longer available. If a subscription is
terminated before the end of its term, you will receive a prorated refund. We
reserve the right to change subscription terms and fees from time to time, effec-
tive as of the beginning of the next subscription term.

Apple 2 3] 85iTunes Store Bl #--& 42 6948 Bl 14 2% 758 & #840L > available at http://
www.apple.com/legal/internet-services/itunes/us/terms.htmI#SERVICE (last vis-
ited July 19, 2015).

54 ghPTHRMLZ R AGTRA] 0 3 3E T A w0y KRB A L F R BT B A TRA] -
T A KA 25— R T IGAT By X ARAR A B — R TG AT B X R B A A o
JRAFEA AL E B R ook o SLBF 69 B &R B 77 45 & L ik A HAAEA 4 R A
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55 2ok A AR B HARAE A AL E E E LIS o 4w ¢ Perzanowski & Schultz,
Digital Exhaustion, supra note 42, at 938-39.
% % R.The Term of Use under Murfie, available at https://www.murfie.com/terms
(last visited July 19, 2015).
Restrictions to Selling and Trading
Prior to sale or trade of any CD in your Murfie collection, you agree to delete any
copies of music made from that CD while you owned it. It may violate copyright
law to possess digital copies of CDs you do not own or did not license from an
authorized source. It is a violation of these Terms of Use to use Murfie’s services
for the purpose of copyright infringement. In order to discourage use of Murfie
for the purpose of copyright infringement, Murfie restricts listing for sale or trade
any CDs whose contents we have delivered to you as digital files, except where
permission to do so is explicitly indicated. Murfie currently allows the copyright
holder the ability to grant or restrict this permission. CDs from your collec-
tion that you have only accessed via Murfie streaming services, whether offered
by Murfie or our partners, are not subject to this restriction.
Murfie reserves the right to restrict CDs from being eligible for sale or trade due
to imperfection such as scratches that prevent reading the data, or other issue that
may compromise their value to the recipient. We will notify you via email with the
reasons if we determine any CDs are ineligible for sale or trade, and those CDs
will remain in your Murfie collection.
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A STUDY ON THE LEGALITY OF RovyarLty COLLEC-
TION CLAUSE AFTER EXPIRATION OF PATENT RIGHTS

Wei-Lin Wang”

ABSTRACT

Whether a contract clause to permit patent owner continuously collect
royalty payment from licensee after the expiration of its patent rights permis-
sible is a highly controversial issue in practice. Some believe that since the
patent rights is a kind of monopoly granted by government, it shall not be ex-
tended after expiration; otherwise, it shall be regarded as patent misuse and/
or unfair competition as the case may be. Nonetheless, others believe that such
kind of clause is actually beneficial to licensee because licensee is allowed to
make royalty payment throughout the whole patent term and even after ex-
piration, which is helpful in terms of innovation. Regarding such debate, the
Supreme Court of the United States adopts the view of the former, strongly op-
poses to collecting royalties after patent expiration. Recently in Kimble v. Mar-
vel, the Supreme Court reviews this issue all over again. The Supreme Court
believes that although its former judgment might have certain flaws; however,
there is no special justifiable reasons to correct such former judgment, and ac-
cording to stare decisisdoctrine, a court must abide by its former judgment in
order to maintain the reliability of judicial decisions. The Supreme Court re-
mains such issues to the hand of the Congress, waiting for future amendment
to the law. Hence, this issue has not yet being settled, and needs further clarifi-

cation of the judicial and legislative branches of the United States. The author

Associate Professor, Ming Chuan University Department of Financial Law.
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believes that such clause might be simultaneously good and bad to innovation
and economic efficiency depending upon the circumstances, and therefore, it
is a right approach to examine such clause based on “rule of reason” principle.
The author offers suggestions regarding this issue after comparing different
views and approaches adopted by the relevant authorities of the US and Tai-

wan.

Keywords: stare decisis, royalty collection after expiration,
patent misuse, unfair competition, Kimble v.
Marvel.
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2 1d. at 858.
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9 Brulotte v. Thys Co., supra note 6, at 33.

10 Kimble v. Marvel Entertainment, supra note 1, at 857.

11 1d. at 866.
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12 Kimble v. Marvel Entertainment, LLC, 135 S.Ct. 2401 (2015).
13 1d. at 2408-2409.
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14 1d. at 2409-2411.

15 |d. at 2412-2414.

16 Scott Paper Co. v. Marcalus Mfg. Co., 326 U.S. 249 (1945).
17 Kimble v. Marvel Entertainment, supra note12, at 2407-2408.
18 1d. at 2408.
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19 1d. at 2409.

20 35 U.S.C. 8 154 provides that “(a) In General.— (1) Contents.— Every patent
shall contain a short title of the invention and a grant to the patentee, his heirs or
assigns, of the right to exclude others from making, using, offering for sale, or
selling the invention throughout the United States or importing the invention into
the United States, and, if the invention is a process, of the right to exclude others
from using, offering for sale or selling throughout the United States, or importing
into the United States, products made by that process, referring to the specifica-
tion for the particulars thereof. (2) Term.— Subject to the payment of fees under
this title, such grant shall be for a term beginning on the date on which the patent
issues and ending 20 years from the date on which the application for the patent
was filed in the United States or, if the application contains a specific reference to
an earlier filed application or applications under section 120, 121, or 365 (¢), from
the date on which the earliest such application was filed. ---*- 7

21 's.1200, 100th Cong., 1* Sess., Tit Il (1987), cited from Kimble v. Marvel Enter-
tainment, supra note 12, at 2410.

22 1d. at 2411.
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23 1d. at 2410.
24 1d. at 2412.
25 1d. at 2413.
26 |d. at 2414-2415.
27 1d. at 2415.
28 |d. at 2415.
29 1d. at 2415.
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30 |d. at 2418.

31 1d. at 2416.

32 1d. at 2417.

33 Brulottev. Thys Co., supra note 6, at 40.

34 e.g., Six Star Lubricants Co. v. Morehouse, 74 P.2d 1239, 1242 (Colo. 1937); Bet-
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tisRubber Co. v. Kleaver, 233 P.2d 82, 84 (Cal. Ct. App. 1951).
35 gcheiber v. Dolby Laboratories, 293 F.3d 1014 (7th Cir. 2002).
3 |d. at 1017-18.
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RSP 2 HERERY > BIVEE (IR B B SR o S RITHI R & AR - H
FER & LA G e S I AR E ) - EBEGRE R - BIEAE
Brulotte J5HII T » ;@ HRAZHE /7 20UG FT kR 32 *

HEREIRAGE T TEEXZK ) 13 Brulotte JRHIFIBIS » &I HER
ML 7 BRI RE B SRR » SRR A e A2 BRI RIS e - 3t
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87 Zenith Radio Corp. v. Hazeltine Research, 395 U.S. 100, 136 (1969).
38 Hull v. Brunswick Corp., 704 F.2d 1195, 1202-03 (10th Cir. 1983).
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39 Meehan v. PPG Indus., Inc., 802 F.2d 881, 884-86 (7th Cir. 1986).

40 Kimble v. Marvel Entertainment, supra note 1, at 864-65.

41 SeeBrief of Nautilus, Inc. as Amicus Curiae In Support Of Respondent at 4-12,
Stephen Kimble and Michael Grabb v. Marvel Enterprises, Inc., NO. 13-720(9th
Cir. 2013).

2 KMk R R B A6 U o P A Kimble — B & # Brulotte & B 69 A
114y > FIERSH B R R 1 L HF o

43 See Jane Cooper, Kimble v. Marvel: the End of the Brulotte Rule Restricting Roy-
alties on Expired Patents? (Jan. 6, 2015), http://antitrust.weil.com/articles/kimble-
v-marvel-the-end-of-the-brulotte-rule-restricting-royalties-on-expired-patents/;See
also Laura Seigle,A Look at Oral Arguments in Kimble v. Marvel(Apr. 2, 2015),
available at: http://www.law360.com/articles/637404/a-look-at-oral-arguments-in-
kimble-v-marvel.
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44 See Raymonp T. NimMER& JerF C. Dopp, 2 MoperN LicensiNnG Law 349 (2010-
2011ed. 2010).

45 Lasercomb America, Inc.v. Reynolds, 911 F. 2d 970 (4th Cir. 1990).3% % * Iz #
Eieda T o FEFH AR B FAZAE R F R 0 R B FAEHEAEA B
Tl AR T BAR R R AL K 6 R o

46 See ROBERTMERGESET AL., INTELLECTUAL PROPERTY INTHE NEW TECHNOLOGICAL AGE
94-95 (3ed. 2003).

47 Warner-Lambert Pharmaceutical Co. v. John J. Reynolds, Inc., 178 R Supp. 655
(S.D.N. Y 1959).



60 HERIESW H£+=6 H_H

Lawrence) %7 ] ZEHTE A HURRERLKY » TR EKITHIE - FEH—
ERITERRIE S (T 20 JTHURER] & (£ RIIEKI TR EIF 6 T ) - AT
T35 TR R AR R R A R ~ B S R AU - BAK 1959
TEREERFS 1L 75 4E DRI & DL H it & KR RERLAY - T TP s
JohnJ. Reynolds, Inc.( 25 fmilr L RERIHESZ & ) RER % 22 (532
gt » HEFEGRERE S (T 150 EETLl L *® o

MERGER 1949 4% » RRFHERIIN 7R 2B ARMA > M
HEZ R 77 G RS 8 i 3 [ B8 28 fh & i #A I (the National Formulary and
Journal of the American Medical Association) ° SRZZED /5 ) H il Bk £ 5% 3
RIS R A IS SR P RUSERR *©°

REFAIRIE T IR L ER R H Lambert BYCHC #5257 7 A2 2 508
& o A MRS AR R ES o E R PR VTR E  SERF - R
BHIFA T RBS TR I o ) RSB IR Rz R, - ERAIER - R
RINAE RS MANER > CHR S BRI AR E R, - Mot - iR
JIAEBSHI B 1 AR HIRE - BB A IR DA I T8RRI 7 T 5
WL R B AR B ST B HIIIRR » DLZ B BRI R 2 e 1 - s
S 5 [ PSR e 5 R RIS RE SR OB FR A - = BRAE B ik B ) S
FIGEETTE B NIR R BRI - B R IRENEERERE
ST E SRR IR = o

REBEAAGRIR IR A AL AR o AZEPLAR R % F R 5 R 5l
VERAESLAINIR L - (RS R B (R R PR B E A TR KB E
FREBCE TFE A — BRI SR o LA RGBSR &
FE PRI RER A e TR - S — ORI BRI BB R 2 1) - AR
AEE RN NS 28 SR - B R A BB R Rk i

48 1d. at 657.
49 1d. at 659.
50 |d. at 658-660.
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51 |d. at 665.

52 d.

53 Restatement (Third) of Unfair Competition & 41, Comment d.

5 d.

55 Celeritas Technologies v. Rockwell Intl. Corp., 150 F.3d. 1354 (Fed. Cir. 1998).
%6 1DX Systems v. Epic Systems, 285 F.3d 581(7th Cir.2002).
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58 Scott Paper Co. v. MarcalusMfg. Co., 326 U.S. 249, 255-256, 66 S. Ct. 101, 104,
90 L.Ed. 47.

59 See Robert Merges et al, supra note 46, at 94.
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65 Fox v. Snow, 6 N.J. 12 (1950). /2 L& : ” The doctrine of stare decisis neither
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sapped of its life blood if stare decisis were to become a god instead of a guide.”
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66 Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 U.S. 502, 511(1917).

67 See Nimmer& Dodd, supra note 44, at 319.

68 See Mark Lemley,The Economic Irrationality of the Patent Misuse Doctrine, 78
CaL. L. Rev. 1599, 1630 (1990). (----- Finally, Merges discusses those licensing
agreements that extend the patent royalty beyond seventeen years. Relying on Ar-
onson V. Quick Point Pencil Co.,he argues that such agreements constitute patent
misuse. There are two problems with this application of the patent misuse doc-
trine. First, agreements that extend royalty terms simply are not anticompetitive.
A licensee will pay a fixed amount for a license, and the courts should not care
whether the licensee pays that amount up front, in ten years, or in a hundred years.
Second, if such an agreement does constitute patent misuse, the patent misuse
remedy functions to bar all payments under the licensing contract, rather than sim-
ply limiting the term to seventeen years. Such a remedy is clearly superoptimal. It
is also unnecessary, since terms beyond seventeen years apparently can be voided
under contract law principles. Moreover, even if the substantive prohibitions of
the patent misuse doctrine are viable, the doctrine still imposes remedies that bear
no relationship to the severity of the misuse; in addition, the remedies raise the
prospect of dual sanctions in the event the misuse also constitutes an antitrust vio-
lation. Thus, Professor Merges’ arguments do not justify retaining the doctrine. If
it is assumed that the patent misuse view of these practices is correct, a more ap-
propriate solution would be to extend the scope of the antitrust laws to cover such
practices.)

69 YL Atari Games Corp. v. Nintendo of Am., Inc. % &1 » B I8 3 38 7% I, Bp A 1A
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ON THE FAIR AccEess AND PATENT PoLicy oF Hu-
MAN TISSUE BI0OBANKS—FOCUSING ON THE BENEFIT-
SHARING CLAUSE IN TAIWAN

Chung-Hsi Lee”, Tomoyasu Hoshi™

ABSTRACT

Human tissue biobank has become an important resource
for biomedical research. Because of the major public interest
concerned, most countries have developed their own ethical
governance frameworks. In this study, | focus on the norm
of data release in different biobanks. How to adhere to fair
access principle? What are the duties for researchers after they
use the tissue and data from biobank? Can they apply patent
of their research results? Whether the biobank has any power
to limit the patent implementation? | compare the principles
of U.K. Biobank, Biobank Japan, and the law in Taiwan. My
findings suggest that Taiwan should ponder the consequences
of the benefit-sharing obligation, if Taiwan wants to keep in
collaboration with international research community.

Keywords: Biobank, Human Tissue, Material Transfer
Agreement, March-In Right, Benefit Sharing

Associate Professor, Graduate Institute of Health and Biotechnology Law, Taipei
Medical University. Email: lee2013@tmu.edu.tw.
Ph.D. student, College of Law, National Taiwan University.
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1 B #*open source biotechnologyZ 4% » %% A.Donna M. Gitter, The Challenges of
Achieving Open Source Sharing of Biobank Data, CoMPARATIVE ISSUES IN THE GoOv-
ERNANCE OF RESEARCH BIOBANKS, pp.165-189(Giovanni Pascuzzi, eds.,2013).

2 National Institutes of Health, Final NIH Statement on Sharing Research
Data(2003), available at:https://grants.nih.gov/grants/guide/notice-files/NOT-
OD-03-032.html, last visited Oct. 10, 2015.
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3 National Institutes of Health, Modifications to Genome-Wide Association Stud-
ies, 2008, available at https://gds.nih.gov/pdf/Data%20Sharing%20Policy%20
Modifications. pdf, last visited Oct. 10, 2015.
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GRANTING A WEBSITE-BLOCKING INJUNCTION AS A

RELIEF FOR COPYRIGHT OWNERS—WHAT CAN WE

LeARN FROM THE 2014 UPC DEcisioN oF THE Eu-
ROPEAN COURT OF JUSTICE

Ping-Hsun Chen’

ABSTRACT

On March 27, 2014, the European Court of Justice
issued UPC Telekabel Wien GmbH v Constantin Film Verleih
GmbH which grants an injunction which requires an Internet
service provider to block a website that makes unauthorized
works available to the public. The UPC decision relates to
the application of Article 8, Paragraph 3 of the Directive
2001/29/EC of 22 May 2001 on the harmonisation of certain
aspects of copyright and related rights in the information
society. Under Article 8, Paragraph 3, member states should
permit an injunction against ISPs to stop infringing activities.
In UPC, the European Court of Justice discussed a proper
injunction that complies with Article 8, Paragraph 3 and based
its conclusion on four concerns, such as the balance between
fundamental rights, freedom to conduct business, Internet
users’ freedom to receive information, and protection of
intellectual property. According to UPC, Article 8, Paragraph
3 only requires an ISP to take a reasonable measure instead of
a measure that completely stops infringement. Additionally,
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users’ rights must be taken into consideration. This article
argues that if courts want to follow UPC, they must absorb
reasons for a website-blocking injunction and limitations
thereof. When applying to a case, court should balance the
interests of copyright owners, ISPs, and Internet users.

Keywords: Internet service provider, Copyright Directive,
UPC, Copyright, European Court of Justice

Assistant Professor, NCCU Graduate Institute of Technology, Innovation and In-
tellectual Property Management.
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=]

ENERE (European Court of Justice) /i 2014 7 3 A 27 HftH UPC
Telekabel Wien GmbH v Constantin Film Verleih GmbH % * (L Nf& TupC
Z1) Ak EEER LS Dlar Mg IR E (Internet
service provider > ISP) PH & H {5 F & @45 B IR F ZFHE 2 AEY 2
B2 o UPC AR ISP 2% (Ui S IR iRt & B ) Bl E
NG ILZ A TRET® > Pk TR P e -

{ERKER (European Union) > ZERRFERERIAIFE A0[RI ZEAMER] (fun-
damental rights) ° o R#5 (BONBFHIEAREFIEE)  (Charter of Funda-
mental Rights of the European Union » LU TEARERIE T ) ) 55 17 f%

1 Case C-314/12 UPC Telekabel Wien GmbH v Constantin Film Verleih GmbH
[2014] E.C.R. 1-0000, available at http://curia.europa.eu/juris/documents.
jsf?num=C-314/12, last visited May 18, 2015. [hereinafter, Case C-314/12 UPC].

2 See EurActiv.com PLC, EU Court Upholds Blocking Copyright-Infringing Web-

sites, http://www.euractiv.com/sections/innovation-enterprise/eu-court-upholds-

blocking-copyright-infringing-websites-301207 http://www.euractiv.com/sec-
tions/innovation-enterprise/eu-court-upholds-block- ing-copyright-infringing-

websites-301207, last visited May 18, 2015.

See Vojtech Mlynar, A Storm in ISP Safe Harbor Provisions: The Shift from Requir-

ing Passive-Reactive to Active-Preventative Behavior and Back, 19 INTELL. Prop. L.

BuLL. 1, 16-18 (2014).

4 RITHE% > %P bk AR EAE AR AT R — AR R IR H R 2 F) R A

B > FHHECGEARIEAT 0 HT7H > 20145124 > B320-321 © B —A4F @ F 2

JR BT B9 7 A R RISPEF H WL T IR & 2P HF o (LEF

16 W ARERRTHAE —XEBFTNFOACERTHE S ALk

B33k o 519240 > 1920 > H63-80 > 2011554 © ) 4o RIKE T AERIEISP

EXEFPLAE ISPEFERETH ARILGER o (RELR - FFH

HEWARRFLHF M A RANTE > AR GHR » H220 0 $22

I > A104 > 2012414 )

See Peter K. Yu, Intellectual Property and Human Rights in the Nonmultilateral Era,

64 Fra. L. Rev. 1045, 1070-71 (2012) (“Intellectual property is also explicitly

covered in the right to property provision in Article 17(2) of the Charter of Funda-

mental Rights of the European Union.”).

O MAMAEZTHHEFNE > FEMBAEN > AME T 2 Ak ? — TE
M BIRARAMEF ET ) 94> REHTR > $3146 %48 > A691-708 >
20014124 -
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IR FERE ORISR 26 2 TEAR IV A FE RS2 OR38  - SRR
F FERERY — 3 50 > LR IRAZ BISEARER B R AR 17 (R 2RI ° - KT > 72
PRAGEER T AERER BT TR » 98 [& T B ELAT (proportionality ) 5Ll
IR RIS B HIRR 1 SRR (191 © -

2001 AF- 4 FH 9 HERMER BRHIET & it & 2 ERE S MR RE R 2
FAFIFEST)  (Directive 2001/29/EC of 22 May 2001 on the harmonisation of
certain aspects of copyright and related rights in the information society » UL
R TR ) 0 H— 7R A R S B S R (R A
PR > AT EvE B HE 2 AR (World Intellectual Property Of-
fice > LT TWIPO L ) 1Y CEVERERRKT) (WIPO Copyright Treaty ) T {5&
T ELERZEWIEKT)  (WIPO Performances and Phonograms Treaty ) 25 B
IRH B B2 BUE & o ZUEEE DA = EEHE - (1) S
G BB ERINE - ARHEWNE - RBUTEIIRE 0 (2) BRI BENE

7 See Article 17(2) of the Charter of Fundamental Rights of the European Union,

2000 O.J. (C 364) 13 (“Intellectual property shall be protected.”).

See Riccardo Sciaudone, The Relationship between Personal Data Protection and

Intellectual Property Rights in the Case Law of the Court of Justice of the European

Union, 16(7) J. INTERNET L. 22, 23 (2013).

9 See Article 3(2) of the Directive 2004/48/EC of the European Parliament and of
the Council of 29 April 2004 on the Enforcement of Intellectual Property Rights,
Preamble, Recital 11, 2004 O.J. (L 195) 16 [hereinafter, EU IPR Enforcement
Directive] (“Those measures, procedures and remedies shall also be effective,
proportionate and dissuasive and shall be applied in such a manner as to avoid the
creation of barriers to legitimate trade and to provide for safeguards against their
abuse.”).

10 Directive 2001/29/EC of 22 May 2001 on the harmonisation of certain aspects of

copyright and related rights in the information society, 2001 O.J. (L 167) 10 [here-

inafter, EU Copyright Directive]. 54 %30 £ #r 4 [ FAEHERAF G4 -
(RFIFUF » FAEMEA M BT RABERCIHR - A LR HHER &

1194 » B71-72 > 200544 ° )

See Michael Hart, The Copyright in the Information Society Directive: An Overview,

24 Eur. INTELL. ProP. REV. 58, 58 (2002) [hereinafter, Hart, Overview]; see also

MIREILLE VAN EEcHOUD, P. BERNT HUGENHOLTZ, LUCIE GUIBAULT, STEF VAN (GOMPEL,

& NATALIE HELBERGER, HARMONIZING EUROPEAN COPYRIGHT LAw: THE CHALLENGES

OF BETTER LAWMAKING 152-54 (Kluwer Law International 2009).

11
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FREFRERERIE 2 LT« (3) HIRTRHIRAE L 2 HUALAEE = o BXEH
& BIELLER B E S IRUE TETT WIBNERIEIE - AEFREFE R 13
{656 1 JERLE & B RS 2002 4 12 A 22 HUETTEREE LR &3 1F
BRI 2 Rk M o (HEFREE T e 2 G B BRI A R — BHg R IR
[l o tRIBBIFLH-ZERIRTSE » RE IR a € IR RSBk
£ 2003 F 9 H IHEA F A ~ BUFIFIER S B R TN L ©° - B

HWITZE® (European Commission) /7 2004 £ T &1 #TPaHE A ~ 750 ~ 14
3~ S ~ B~ FOECRIIR S E B HERAL LA s T NEE B IE * -
EE] 2006 4 8 H 1 HIRIEBIEEAR - Z1FRERTIIANBRE LA BT
}iz 17

fefdignt g > ZEREE I TR @R 2 FI A 1SP EH IR M TER -
DRI ISP 35 Bt 5 B 472 a5 1L A o8 P & s R REA T4 *° o {HL ISP
EEHRAPMEHEATR TR G EE AT - MR e % ISP &
HFIRATAIRER] ™ o BMERIARA RS » SFEREFEES 8 I4F 3 THEEK
K e EFE T AE (intermediary) B > #5 T HEF R BIZE 614y
(injunction) F5KHE » o & & BB PRYEE L EE SRS HOMERBIRRE » L

12 g 4% TPt o (LEISLY > F3210° A71¢ )

13 See Hart, Overview, supra note 11, at 58.

14 see Article 13(1) of the EU Copyright Directive.

5 REI3LF > Fls210 A5 °

16 See Michel Walter & Silke von Lewinski, Information Society Directive, in EUROPE-
AN CorYRIGHT Law 921, 1098 (Michel Walter and Silke von Lewinski ed., Oxford
University Press 2010).

17 See Lucie Guibault et al., Study on the Implementation and Effect in Member
States’ Laws of Directive 2001/29/EC on the Harmonisation of Certain Aspects of
Copyright and Related Rights in the Information Society (February 16, 2012), at vii-
viii (Institute for Information Law, University of Amsterdam, The Netherlands,
Feb. 2007), available at http://ec.europa.eu/internal_market/copyright/docs/stud-
ies/infosoc-study_en.pdf, last visited June 30, 2015.

18 See Vojtech Mlynar, A Storm in ISP Safe Harbor Provisions: The Shift from Requir-
ing Passive-Reactive to Active-Preventative Behavior and Back, 19 INTELL. Prop. L.
BuLL. 1, 23-24 (2014).

19 See Walter & Lewinski, supra note 16, at 1086.

20 See id. at 1086-87.
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AERER A AR K EE G4 - TfH ISP 2EE B S A T B IR T -
TEREARES T » UPC AR H MR B8 LM A1) 32 VR A MR R R B SRk B e
T ISP EH E BRI - TEHEL R BRI EIEBIGE
TR EIEONNEBFGEITEE 2 » etk BWONEBEM R S R AR e E
FL2 e FHE E > 7F UPC R2HT - SHEELHAERELATRE 2 > 445G PirateBay.
org™ » 543 I A [0 5% 035 e 6 i S B R ISP 2 5 B8 R A U 0 25
£ %o BRI 2010 FHIET CEUATFEE)  (Digital Economy Act 2010)

HBASCRT DUy 2K 1SP ZEE THAE R H IR MR EZE2 TR 2 -

FRETE 2014 G F A BT - WERMERS EHBZERELE
ik R BHE A VIR NEIRE DS - LA TBURE 73 )7 s E R s
HEH B PERZIM BRGS0 BIRRMEECRAS 2011 FHAMGIHEE - HIRE
AIEERAEITBIER) TE RS R R R TEE 2 * - RRIEARRE
T 7E S B FHBE LI G MREE - 21 2013 FEIR e 2L BRI - LR
RIFRUNE - &I T BB 28 55T 45 LLEOR ISP 5638 (FR A B R i
it ) FHRIMBHZHEREYLS * o L2 - BRR TR EE SRR L RERR R

21 see Tatiana-Eleni Synodinou, Intermediaries’ Liability for Online Copyright In-
fringement in the EU: Evolutions and Confusions, 31 CompPUTER L. & SECURITY REV.
57, 59-60 (2015).

22 See id. at 60.

23 See id. at 60-61.

24 See Joel Smith & Sarah Burke, Record Companies Win First Round v The Pirate

Bay in the United Kingdom but Pirates Remain at Large: Dramatico Entertainment

Ltd v British Sky Broadcasting Ltd, 34 Eur. INTELL. ProP. REV. 416, 417 (2012).

See Kevin T. O’Sullivan, Enforcing Copyright Online: Internet Service Provider

Obligations and the European Charter of Human Rights, 36 Eur. INTELL. ProP. REV.

577, 577-79 (2014).

26 gSee Nick Cusack, Is the Digital Economy Act 2010 the Most Effective and Propor-
tionate Way to Reduce Online Piracy?, 33 Eur. INTELL. Prop. REv. 559, 560-62
(2011).

20 AR 0 FAEMRE > BB B 2 2t A E ISR 2R sk
Z R PAEGIAEDE > H164 5N 0 AT74-75 0 2014F34 -

8 LR > RE270 A8l MM AARTHME B AL > RAFEHAE
HATE 7 £ o http://www.tipo.gov.tw/np.asp?ctNode=7680&mp=1 ( 5& 1% #| 5,
B :2015/07/01) -

29 A&l > Flx27 > A81-83 °

25
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P TEE > W FRDUSAER) IP 74 (Internet Protocol address) 5% DNS
(domain name system » fCATERAM ) EBEEAT BT FEL o

2014 £ 5 F 21 H#HIAUREIRGE - KRyt & SsEBR A - Mif> 6 H 3
HIR & S8 LRI BOR ZHEB) * o 1E a8 RRBEARE » 1T UPC RANRES R
REHIEHEBORA BRI SR * o ANt > ASCER UPC FAIFI ST
Z2HIEIIEGL S HHIERENE - TRANEREPIRT A N B RE TEE -
11 ELAhE P _EAIRRE] - GIATHE A REERE s o & AR AR e -

A=Y o HEERMES T AEECHE 2001 SR EERETS S HUEEAT
RE 0l ELk 1SP SEH WA TR R o 2 HIMT UPC AR
HUBEEY o BTHEE0E FAS b2 M 5 TR AR R URG IR etk - B
JratEm UPC ZEAIREIFUBIHIBIR o A SCRE RS ETTHBIAE bl A i o & e
i AU B TRy - MRS E RS 3 I AR & (U E AL - i UPC &
PIRHIFIAALZAZNEE » HIS UPC 25550 ISP 3£ YRR DIFRIEE {E fiE
A 3 1 19 sz DEERIREs Rt & 1 - #t UPC EFATFEMHZEL
REWERER NHE ARG E ) @M - NIE » ARG EmE ISP 2
HERE DER RS ) o HEFECEMFEIEL - S Nisp
EH T

Al ~ FCHE 2001 EEEREFR A B ISP & BT
— R BRI

30 RBREIN > Fl3i27 > B84 -

31 RR%E3| > Fl3227 > HT6 °

32 HOMA A N BehdE o MRS EVEAE R FAde— BB ML R R AR A AR ISP
3t 4fkino.to#E sk #| kKA (L) o http://www.is-law.com/post/20/1187 ( x4
# % 8 : 2015/07/01) -

B AXELEZBEGRATE® TR FBRURGFREE ] ~ [ERE 5 RBGRE
F 1 & T FMABRMEE ) FHISPEFIITEBITH - #Hik » #AUPC
R FAn IR TR IRFIRpEE | ¢RI > EERBEREP AR
SRR ELAMIAISPEZOBM o FHABBERF » ALY LFH L0
FAISPEF YR > Mz~ A& B EIET -
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KR 2001 -3 1 REFE P KT A T pl 88 R T P o 2R MHIRRY 25 VR
FEVE » BZBCRER U E s (Cfe ISP 22 & HUARAS - &5 2 R € A » H
FrHEbR M B i Bk B2 ~ IR BUK A E R - B remE A7
B IRAGR R EEER I E R * o 1SP 3 v eI F & T E M
WA EHMER > WEEEFREEZE - 5 3 BRFUE A6 EimiE » &
55 1 B EHEE IRE TR 2 SHAISTH A HERE > - 55 3 RPN TR {8 &
FEEASRAEF (communication) - A EEE LA SRE KR Z 5 2L
FEBEHERR A e T U2 A KIS (making available to the public) Z
e ARG A R AR 2 770 M e E 7T - (@Ren#
A RRAB I AT (7 E RUSCARE R SRS N % o B8 3 656 3 TEEE— D HEfR:
FEFIFERAE * o ISP EF IR A EIMA TESEE > MERERE
NG B o Bt 0 2R 4 (RBHS BB - HERRRATBUR T R IS
BARIEN > SRR B FECEIERE M * - Fit
B RERRESS - 25 4 (665 2 JERUE (e BR B Py I SR I RESE 2B H -
BB EH — P 2 8 KA B AT A Fr & RERS T RE AP 5

34 See Article 2 of the EU Copyright Directive (“Member States shall provide for the

exclusive right to authorise or prohibit direct or indirect, temporary or permanent

reproduction by any means and in any form, in whole or in part: ---.”).

See Thomas Heide, Access Control and Innovation under the Emerging EU Elec-

tronic Commerce Framework, 15 BErkeLEY TEcH. L.J. 993, 1022 (2000).

36 See Article 3(1) of the EU Copyright Directive (“Member States shall provide

authors with the exclusive right to authorise or prohibit any communication to the

public of their works, by wire or wireless means, including the making available
to the public of their works in such a way that members of the public may access
them from a place and at a time individually chosen by them.”); see also Article

3(2) of the EU Copyright Directive (“Member States shall provide for the exclu-

sive right to authorise or prohibit the making available to the public, by wire or

wireless means, in such a way that members of the public may access them from a

place and at a time individually chosen by them: ---.”).

See Article 3(3) of the EU Copyright Directive (“The rights referred to in para-

graphs 1 and 2 shall not be exhausted by any act of communication to the public

or making available to the public as set out in this Article.”).

38 See Article 4(1) of the EU Copyright Directive (“Member States shall provide for
authors, in respect of the original of their works or of copies thereof, the exclusive
right to authorise or prohibit any form of distribution to the public by sale or oth-
erwise.”).

35

37
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SRR E - RURZYIHEE T HERRE R 2 BUE ™ - ISP 36 IIRES &8
BT TR ZEEHE - QG R E B Z FTRE

HIERETR TS0 5 RBAS B TERERIIL 2B - (858 1 TERUE & B0
MR 2 Byh S > FAIEA T & BB PR R © o 58 5 10658 1 TS
TRt E RGN 2 UE - P R e E R R R 7 MY HEE
fIz—: (1) feg LEETNH MR EE - (2) SEEH Y - AHZ
{FIAT AR (6 & 2 PRIEHE I * © 5356 5 528 5 JHTh et B IS FUE AR
il > HAUE & (B 2 IR TEAMS BN Gl 2 SR T R A i %€
ELIRA G MR AR EE R Gl S N E RG] * o 2 SR (0 AT R i
S BIHUEHIREE Y - A1 ISP S TN RE 2 BII AT IE <

EVEHEFE T 2R 6 RBRHRRE R 2 HUE * - 5 6 126 1 HEDR @ B
185 (R R A A2t ACHAS R 2 i > DUREGRRZRE T e ™ - 28
6 {5 2 THEOR & B BURG T HEF A RERT il T LB 2 HERI * - 28 7 {6

39 See Article 4(2) of the EU Copyright Directive (“The distribution right shall not be
exhausted within the Community in respect of the original or copies of the work,
except where the first sale or other transfer of ownership in the Community of that
object is made by the rightholder or with his consent.”).

40 See Case C-462/09 Stichting de Thuiskopie v Opus Supplies Deutschland GmbH
[2011] E.C.R. 1-5331, 1 44, available at http://curia.europa.eu/juris/liste.
jsf?language=en&num=C-462/09, last visited May 23, 2015.

41 See Article 5(1) of the EU Copyright Directive.

42 See Hart, Overview, supra note 11, at 59.

43 See Article 5(5) of the EU Copyright Directive (“The exceptions and limitations
provided for in paragraphs 1, 2, 3 and 4 shall only be applied in certain special
cases which do not conflict with a normal exploitation of the work or other sub-
ject-matter and do not unreasonably prejudice the legitimate interests of the right-
holder.”).

Y RBET > B FEZ AR MR A B IAE % F105H 0 B
76-77 > 20042 /] ©

45 See Article 6(1) of the EU Copyright Directive (“Member States shall provide
adequate legal protection against the circumvention of any effective technological
measures, which the person concerned carries out in the knowledge, or with rea-
sonable grounds to know, that he or she is pursuing that objective.”).

46 See Article 6(2) of the EU Copyright Directive (“Member States shall provide ad-
equate legal protection against the manufacture, import, distribution, sale, rental,
advertisement for sale or rental, or possession for commercial purposes of devices,
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PR EBEFCHE Y - M NEVRIREREBIEH - 55 7 165 1 THE
K BIEIH] L ARACSME AR BB A2 PR R B » Wi RS IR AR
PR elcas B B A 2 WA PIIHERL ® o ISP SN HILBA W RIZE S 6
[PRELES 7 RS RERI 2 ATHS -

EVEREFE TS 8 IR O HERIROR L HLEE * - 55 8 I62F 1 THEDR & & B
SHEMZEEEH AT - FERRBEEE R RCRIROR - A ERRID L B T
B DA OR EROR IR B ™ 55 8 (o582 JEHUERG T HERI \IRE G
REEAET T~ BRI 5 Z3ERME ™ © 28 8 (5 3 TARUC B (R HEA T
AR T A8 2 IS 3 AR - & & B L /HEEN S8R &

products or components or the provision of services which: (a) are promoted, ad-
vertised or marketed for the purpose of circumvention of, or (b) have only a lim-
ited commercially significant purpose or use other than to circumvent, or (c) are
primarily designed, produced, adapted or performed for the purpose of enabling or
facilitating the circumvention of, any effective technological measures.”).

47 See Hart, Overview, supra note 11, at 63.
48 See Article 7(1) of the EU Copyright Directive (“Member States shall provide
for adequate legal protection against any person knowingly performing without
authority any of the following acts: (a) the removal or alteration of any electronic
rights-management information; (b) the distribution, importation for distribution,
broadcasting, communication or making available to the public of works or other
subject-matter protected under this Directive or under Chapter Ill of Directive
96/9/EC from which electronic rights-management information has been removed
or altered without authority, if such person knows, or has reasonable grounds to
know, that by so doing he is inducing, enabling, facilitating or concealing an in-
fringement of any copyright or any rights related to copyright as provided by law,
or of the sui generis right provided for in Chapter 111 of Directive 96/9/EC.”).

See Michael Hart, Implementation of the Copyright Directive in the United Kingdom,

26 Eur. INTELL. PrOP. REV. 254, 256-57 (2004) [hereinafter, Hart, Implementation].

50 gee Article 8(1) of the EU Copyright Directive (“Member States shall provide
appropriate sanctions and remedies in respect of infringements of the rights and
obligations set out in this Directive and shall take all the measures necessary to
ensure that those sanctions and remedies are applied. The sanctions thus provided
for shall be effective, proportionate and dissuasive.”).

51 See Article 8(2) of the EU Copyright Directive (“Each Member State shall take the
measures necessary to ensure that rightholders whose interests are affected by an
infringing activity carried out on its territory can bring an action for damages and/
or apply for an injunction and, where appropriate, for the seizure of infringing ma-
terial as well as of devices, products or components referred to in Article 6(2).”).

49
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PRHIZE 4 * © 55 3 IR B ISP S AR - (NSRRI AP m A 2
KISP EETC AT RS (R AET TR -

#5 ISP S [ ELMRBS i s UL » 2000 EAIETHY B FE
FREBSHE) = 9 12 BRE5E 14 RAUEE—EEMRAF T - ISP EE R EGLE
AP AR AR ™ - RS TRz R = - HRIEEE 12 ik - RASET I F o
A E AR B  TRS - 1SP S AP R E A Al PR B E (T2 e F
R ISP 3 (1) REE)Em - (2) RERHE ~ Dk (3) KRk
{ES AR EmRE A > o E—D R BRI TR BT B8 ~ AR B
FHUBEARFITR - 25 13 RBUCHIRE RITE ISP & (1) fy 1A
FEERZEAREASER - (2) REEZHFFLES - (3) GIHH
fitak BRI EAIIRIE ~ (4) DI 2 ki@ s HBE AL LU
Frazgif > (5) B EEME BRI ERLE AR ERE - Hakdiilr
(i BRETER 2771 » BT ZRE ~ DUk (6) BAIGEZEACKE
faEg ERRR ~ BUEFEACEGCAE L - SO R B E R E S

52 gee Article 8(3) of the EU Copyright Directive (“Member States shall ensure that
rightholders are in a position to apply for an injunction against intermediaries
whose services are used by a third party to infringe a copyright or related right.”).

53 Directive 2000/31/EC of the European Parliament and of the Council of 8 June
2000 on certain legal aspects of information society services, in particular elec-
tronic commerce, in the Internal Market, 2000 O.J. (L 178) 1[hereinafter, EU E-
Commerce Directive].

54 See Vojtech Mlynar, A Storm in ISP Safe Harbor Provisions: The Shift from Requir-
ing Passive-Reactive to Active-Preventative Behavior and Back, 19 INTELL. Prop. L.
BuLL. 1, 4-8 (2014). % L 21648 » FAFHE A M /AW IR AR A XL RF 27
M ABEZHEL > $1730 > A30-32 ° 2009F10A -

%5 See Andrea Montanari, “Lex Google” : Copyright Law and Internet Providers,
Future Enemies or Allies, 35 Eur. INTELL. Prop. REv. 433, 435-36 (2013).

56 See Article 12(1) of the EU E-Commerce Directive (“Where an information so-
ciety service is provided that consists of the transmission in a communication
network of information provided by a recipient of the service, or the provision of
access to a communication network, Member States shall ensure that the service
provider is not liable for the information transmitted, on condition that the pro-
vider: (a) does not initiate the transmission; (b) does not select the receiver of the
transmission; and (c) does not select or modify the information contained in the
transmission.”).
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a8 1 EEAEIR ST EIREIRELE AR LR E RS T o R - BHES ISP
EH B P REAIEN IR TR > 55 14 BRBUE 1SP & S/H S Al il
FIIREARTAIIRIUE — 8 - 25— RIRDUS 1SP RZJEBIAEIRATTR
HEA - HAHHEZIRE TR EE AN AR ~ BLEFERE AR
FELES « B HBRURE ISP EFHNBEIRETREES - SULH
PR B G » SRS PRI A A SRS LE BRI S ™ -

FEZVERETR TR S - R Beisde b ISP 2 (Bl ) 1E#
BEIREE T HUE (ERE IR TR rh R b BB U A € - [RIITT ISP SR RERL D
PR R TR BE ™ - BAEETEHBIRAIIRE T » ISP & HEAZ
SRR EPEL - A LB ERSRICRFES - @R v RZEES

57 See Article 13(1) of the EU E-Commerce Directive (“Where an information soci-
ety service is provided that consists of the transmission in a communication net-
work of information provided by a recipient of the service, Member States shall
ensure that the service provider is not liable for the automatic, intermediate and
temporary storage of that information, performed for the sole purpose of making
more efficient the information’s onward transmission to other recipients of the ser-
vice upon their request, on condition that: (a) the provider does not modify the in-
formation; (b) the provider complies with conditions on access to the information;
(c) the provider complies with rules regarding the updating of the information,
specified in a manner widely recognised and used by industry; (d) the provider
does not interfere with the lawful use of technology, widely recognised and used
by industry, to obtain data on the use of the information; and (e) the provider acts
expeditiously to remove or to disable access to the information it has stored upon
obtaining actual knowledge of the fact that the information at the initial source of
the transmission has been removed from the network, or access to it has been dis-
abled, or that a court or an administrative authority has ordered such removal or
disablement.”).

58 See Article 14(1) of the EU E-Commerce Directive (“Where an information so-
ciety service is provided that consists of the storage of information provided by
a recipient of the service, Member States shall ensure that the service provider is
not liable for the information stored at the request of a recipient of the service, on
condition that: (a) the provider does not have actual knowledge of illegal activity
or information and, as regards claims for damages, is not aware of facts or circum-
stances from which the illegal activity or information is apparent; or (b) the pro-
vider, upon obtaining such knowledge or awareness, acts expeditiously to remove
or to disable access to the information.”).

59 See Walter & Lewinski, supra note 16, at 1081; see also Preamble, paras. 58, 59 of
the EU Copyright Directive.
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A~ BUREM SR IR A TR A RS E BUEEE ¥ - 2011 4 11 A 24 HEX
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’

60 See Walter & Lewinski, supra note 16, at 1086-92.

61 See id. at 1086.

62 See id.

63 See Article 15(1) of the EU E-Commerce Directive (“Member States shall not
impose a general obligation on providers, when providing the services covered by
Articles 12, 13 and 14, to monitor the information which they transmit or store,
nor a general obligation actively to seek facts or circumstances indicating illegal
activity.”); see also O’Sullivan, supra note 25, at 583.

64 Case C-70/10 Scarlet Extended SA v. Société belge des auteurs, compositeurs et édit-
eurs SCRL (SABAM) [2011] E.C.R. 1-11959, available at http://curia.europa.eu/
juris/liste.jsf?language=en&num=C-70/10, last visited June 10, 2015. [hereinafter,
Case C-70/10 Scarlet].

65 See Evangelia Psychogiopoulou, Copyright Enforcement, Human Rights Protection
and the Responsibilities of Internet Service Providers after Scarlet, 34 Eur. INTELL.
Pror. REv. 552, 553 (2012); see also EurActiv.com PLC, EU Court Rules Policing
the Internet is Illegal, http://www.euractiv.com/infosociety/eu-court-policing-net-
illegal-news-509215, last visited June 11, 2015.
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66 See Case C-70/10 Scarlet [2011] E.C.R. 1-11959, 1 29.

67 See Case C-70/10 Scarlet [2011] E.C.R. 1-11959, 9 40; CouRT OF JUSTICE OF THE
EuroreaN UNioN, EU Law PRECLUDES THE IMPOSITION OF AN INJUNCTION BY A NA-
TIONAL COURT WHICH REQUIRES AN INTERNET SERVICE PROVIDER TO INSTALL A FILTER-
ING SYSTEM WITH A VIEW TO PREVENTING THE ILLEGAL DOWNLOADING OF FILES 2 (Press
Release No. 126/11, Nov. 24, 2011), available at http://curia.europa.eu/jcms/up-
load/docs/application/pdf/2011-11/cp110126en.pdf (last visited June 11, 2015).

68 Directive 95/46/EC of the European Parliament and of the Council of 24 October
1995 on the protection of individuals with regard to the processing of personal
data and on the free movement of such data, 1995 O.J. (L 281) 31 [hereinafter, EU
Directive on Personal Data Protection].

69 See Article 8(1) of the Charter of Fundamental Rights of the European Union
(“Everyone has the right to the protection of personal data concerning him or
her.”).

70 See Case C-70/10 Scarlet [2011] E.C.R. 1-11959, 1 50.

7L See Case C-70/10 Scarlet [2011] E.C.R. 1-11959, 1 51.
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2 See Article 11(1) of the Charter of Fundamental Rights of the European Union (“
Everyone has the right to freedom of expression. This right shall include freedom
to hold opinions and to receive and impart information and ideas without interfer-
ence by public authority and regardless of frontiers.”).

73 See Case C-70/10 Scarlet [2011] E.C.R. 1-11959, 1 50.

74 See Case C-70/10 Scarlet [2011] E.C.R. 1-11959, 1 52.

5 See Case C-70/10 Scarlet [2011] E.C.R. 1-11959, 1 52.

76 See Case C-70/10 Scarlet [2011] E.C.R. 1-11959, 1 52.

7T Case C-360/10 Belgische Vereniging van Auteurs, Componisten en Uitgevers CVBA
(SABAM) v. Netlog NV [2012] E.C.R. 1-00000, available at http://curia.europa.eu/
juris/liste.jsf?language=en&num=C-360/10, last visited June 13, 2015. [hereinaf-
ter, Case C-360/10 Netlog].

8 See EurActiv.com PLC, EU Court Rules against Social Networks Policing the In-
ternet, http://www.euractiv.com/infosociety/eu-court-rules-social-networks-p-
news-510926 (last visited June 13, 2015); see also Court OF JUSTICE OF THE Eu-
ROPEAN UNION, THE OWNER OF AN ONLINE SocIAL NETWORK CANNOT BE OBLIGED TO
INSTALL A GENERAL FILTERING SYSTEM, COVERING ALL ITS USERS, IN ORDER TO PRE-
VENT THE UNLAWFUL USE OoF MusicaL AND Aupio-VisuaL Work 1-2 (Press Release
No. 11/12, Feb. 16, 2012), available at http://curia.europa.eu/jcms/upload/docs/
application/pdf/2012-02/cp120011en.pdf, last visited June 13, 2015.

79 See Case C-360/10 Netlog [2012] E.C.R. 1-00000, 1 36.
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80 see Case C-360/10 Netlog [2012] E.C.R. 1-00000, ¥ 38.

81 See Case C-360/10 Netlog [2012] E.C.R. 1-00000, 1 46.

82 See Case C-360/10 Netlog [2012] E.C.R. 1-00000, 14 48-49.

83 See Case C-360/10 Netlog [2012] E.C.R. 1-00000, 14 48, 50.

84 See Jeremy Kirk, Police Shut Down German Movie-Streaming Portal, PCWOoRLD,

June 9, 2011, http://www.pcworld.com/article/229865/article.html, last visited

May 19, 2015. (“Kino.to [is] a popular site for watching streaming movies and TV

shows aimed at German-language speakers.”).

See Court oF JUsTICE OF THE EUROPEAN UNION [CJEU], AN INTERNET SERVICE Pro-

VIDER MAY BE ORDERED TO Brock Its CUSTOMERS’ ACCESS TO A COPYRIGHT-INFRING-

ING WEBSITE 1 (Press Release No 38/14, Mar. 27 2014), available at http://curia.

europa.eu/jcms/upload/docs/application/pdf/2014-03/cp140038en.pdf, last visited

May 19, 2015. [hereinafter, CJEU, Press Release No 38/14].

86 2y 3& SUHR P ik 69 #13F "Commercial Court, Vienna” ° (See Case C-314/12
UPC Telekabel Wien GmbH v Constantin Film Verleih GmbH [2014] E.C.R. 1-0000,
9 11, available at http://curia.europa.eu/juris/documents.jsf?num=C-314/12, last

85
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7% 2003 FAE IFf (Urheberrechtsgesetz-Novelle 2003) %5 81 655 1 18 »
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LIRS RETE * - FERBRESE 1a 18 > HEETESEAETNEN
MRS AL, > IR SIS TR E % R ® o UPC 2505 Fras ki
R 5 RIS 81 1656 1a TH ™ o QIR EFBERL 3 FTAE 2544 {H uPC
AVIEEEST - ANEREEr feif 7 3148 » A e - RITATER 7 21 50 LA
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2011 %5 H 13 H » pEER M AR 4y » B5K UPC #1388 kino.to 4

SRR - FE R EEE UPC ATETS I FERARELE * o BHHEEE > UPC
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visited May 18, 2015. [hereinafter, Case C-314/12 UPC].)

See Lorna Brazell, Austrian Supreme Court Rules in the Telekabel Dispute, Fol-

lowing the CJEU Judgment in March, http://www.osborneclarke.com/connected-

insights/publications/austrian-supreme-court-rules-telekabel-dispute-following-
cjeu-judgment-march/, last visited May 20, 2015; see also CJEU, Press Release

No 38/14, supra note 84, at 1.

88 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 8.

89 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 8 (“If the person who has com-
mitted such an infringement, or by whom there is a danger of such an infringe-
ment being committed, uses the services of an intermediary for that purpose, the
intermediary shall also be liable to an injunction under subparagraph (1).”).

9 see Case C-314/12 UPC [2014] E.C.R. 1-0000, ¥ 11.

91 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 9 (reciting Paragraph 355(1) of
Executionsordnung which partially states, “Enforcement against the person obli-
gated to desist from an activity or to tolerate the carrying out of an activity shall
take place, at the time of consent to enforcement, by the imposition by the en-
forcement court, upon application, of a fine for any non-compliance after the obli-
gation became executory. In the event of further non-compliance, the enforcement
court shall, upon application, impose a further fine or a period of imprisonment of
up to one year in total.”).

92 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 9 12 (“[T]hat prohibition was to
be carried out in particular by blocking that site’s domain name and current IP
(' “Internet Protocol’) address and any other IP address of that site of which UPC
Telekabel might be aware.”).

9 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 14.

87
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9 See Case C-314/12 UPC [2014] E.C.R. 1-0000, ¥ 14.

9 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 14 (“[T]he Oberlandesgericht
Wien held that UPC Telekabel could only be required, in the form of an obligation
to achieve a particular result, to forbid its customers access to the website at issue,
but that it had to remain free to decide the means to be used.”).

96 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 14.

97 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 14 15-16.

98 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 16.

99 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 16.

100 see Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 17.

101 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 17 (“(1) Is Article 8(3) of Direc-
tive 2001/29 --- to be interpreted as meaning that a person who makes protected
subject-matter available on the internet without the rightholder’s consent [for the
purpose of Article 3(2) of Directive 2001/29] is using the services of the [inter-
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net] access providers of persons seeking access to that protected subject-matter?”
(modification original)).

102 gee Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 17 (“If the answer to the first
question is in the negative: ---.”).

103 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 17 (“(2) Are reproduction for
private use [within the meaning of Article 5(2)(b) of Directive 2001/29] and tran-
sient and incidental reproduction [within the meaning of Article 5(1) of Directive
2001/29] permissible only if the original of the reproduction was lawfully repro-
duced, distributed or made available to the public?” (modification original)).

104 see Jaclyn Kavendek, Note, The Positive and Negative Consequences of the Euro-
pean Union Court of Justice’s Amazon Decision on International Private Copying
and America, 63 Cata. U. L. Rev. 789, 801-02 (2014).

105 see Article 5(1) of the Directive 2001/29 (“Temporary acts of reproduction re-
ferred to in Article 2, which are transient or incidental [and] an integral and es-
sential part of a technological process and whose sole purpose is to enable: (a) a
transmission in a network between third parties by an intermediary, or (b) a lawful
use, of a work or other subject-matter to be made, and which have no independent
economic significance, shall be exempted from the reproduction right provided for
in Article 2.”); see also Jane C. Ginsburg, “European Copyright Code” —Back to
First Principles (With Some Additional Detail), 58 J. CoryriGHT Soc’y U.S.A. 265,
284-86 (2011) (describing the exemptions of a right to reproduction under Article
5(1)).

106 see Article 5(2)(b) of the EU Copyright Directive (“Member States may provide
for exceptions or limitations to the reproduction right provided for in Article 2 in
the following cases: --- (b) in respect of reproductions on any medium made by a
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natural person for private use and for ends that are neither directly nor indirectly
commercial, on condition that the rightholders receive fair compensation which
takes account of the application or non-application of technological measures
referred to in Article 6 to the work or subject-matter concerned.”); see also Kav-
endek, supra note 103, at 800-06. For more details, see Case C-462/09 Stichting
de Thuiskopie v Opus Supplies Deutschland GmbH [2011] E.C.R. 1-5331, available
at http://curia.europa.eu/juris/liste.jsf?language=en&num=C-462/09, last visited
May 23, 2015.

107 see Nicholas Fitzpatrick, Europe: Big Ideas in Audiovisual Policy for the New Mil-
lennium, 17-SUM ENT. & Sports Law. 13, 16 (1999) (“[C]aching [is one example
of temporary reproduction] which enables Internet Service Providers to store
frequently-requested content closer to the users of the ISPs’ services permitting
quicker access and reducing the use of expensive transatlantic leased lines.”).

108 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 41.

109 See Case C-314/12 UPC [2014] E.C.R. 1-0000, ¥ 17 (“If the answer to the first
question or the second question is in the affirmative and an injunction is therefore
to be issued against the user’s [internet] access provider in accordance with Article
8(3) of [Directive 2001/29].”).
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110 gee Case C-314/12 UPC [2014] E.C.R. 1-0000, ¥ 17 (“(3) Is it compatible with
Union law, in particular with the necessary balance between the parties’ funda-
mental rights, to prohibit in general terms an [internet] access provider from al-
lowing its customers access to a certain website (thus without ordering specific
measures) as long as the material available on that website is provided exclusively
or predominantly without the rightholder’s consent, if the access provider can
avoid incurring coercive penalties for breach of the prohibition by showing that it
had nevertheless taken all reasonable measures?”).

111 see Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 17 (“If the answer to the third
question is in the negative: ---.”).

112 See Case C-314/12 UPC [2014] E.C.R. 1-0000, ¥ 17 (“(4) Is it compatible with
Union law, in particular with the necessary balance between the parties’ funda-
mental rights, to require an [internet] access provider to take specific measures to
make it more difficult for its customers to access a website containing material
that is made available unlawfully if those measures require not inconsiderable
costs and can easily be circumvented without any special technical knowledge?”).

113 See Jennifer Boudet, All Internet Service Providers Can be Required to Block Access
to ‘Pirate’ Websites, Says European Court Advocate General, INSIDETECHMEDIA,
Dec. 6, 2013, http://www.insidetechmedia.com/2013/12/06/all-internet-service-
providers-can-be-required-to-block-access-to-pirate-websites-says-european-
court-advocate-general/, last visited May 19, 2015; see also Opinion of Advocate
General Cruz Villalén (delivered on Nov. 26, 2013) on Case C-314/12, http://cu-
ria.europa.eu/juris/document/document.jsf?text=&docid=144944&pagelndex=0&
doclang=EN&mode=Ist&dir=&occ=first&part=1&cid=614179, last visited May
23, 2015.
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114 see Brazell, supra note 87.

115 gee Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 13.

116 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 18.

117 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 21 (“[U]nder Austrian law, the
referring court must make its decision on the basis of the facts as set out in the de-
cision at first instance.”).

118 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 21.

119 gee Case C-314/12 UPC [2014] E.C.R. 1-0000, ¥ 22.

120 gge Case C-314/12 UPC [2014] E.C.R. 1-0000, ¥ 40 (“[T]he answer to the first
question is that Article 8(3) of Directive 2001/29 must be interpreted as mean-
ing that a person who makes protected subject-matter available to the public on a
website without the agreement of the rightholder, for the purpose of Article 3(2) of
that directive, is using the services of the internet service provider of the persons
accessing that subject-matter, which must be regarded as an intermediary within
the meaning of Article 8(3) of Directive 2001/29.”).



132

BEMENR $1+=%5 $H_H

R BE R B AT 23 Fs = e - ARMETT RS ~ NLIEE R - M ISP 3
H A (EREITRIE  » BOMEBLRE H 2001 - (EHEFE 558 3 16255 2
SERLE 2 VEHE A PR DU RE SRR At A 32 IREE R RIPIE 72 5
SRATHUI - TAAS BRI R R 52 PRAE IR P E A s b (i 2
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2 SR AN [FTE - Al 32 IRFE RO E e L 6 = Y
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PENTEE AT - BONMEGERS 135 (FHEFE AT S 25 59 35 - ifs
BRI B2 B FRE R B B A RS T A T &l R
HEEETRILRETR AR - RBEER » BONERE RS RE
Z IR P AR I 21T ZFRERR DS 8 RS 3 THZ T &
JE 0 & A I RS _C R RE T 2 N0« HEONERLR RAT S 5 9
T AR R RS B R VERE RIS S R 3  (a high level of protec-

121 see Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 25 (“Given that, according to
[Article 3(2) of Directive 2001/29], rightholders have the exclusive right to autho-
rise or prohibit any act of making available to the public, it must be stated that an
act of making protected subject-matter available to the public on a website without
the rightholders’ consent infringes copyright and related rights.”).

122 5ee Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 24.

123 gee Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 26.

124 see Preamble, para. 59 of the EU Copyright Directive (“In the digital environ-
ment, in particular, the services of intermediaries may increasingly be used by
third parties for infringing activities. In many cases such intermediaries are best
placed to bring such infringing activities to an end. Therefore, without prejudice
to any other sanctions and remedies available, rightholders should have the pos-
sibility of applying for an injunction against an intermediary who carries a third
party’s infringement of a protected work or other subject-matter in a network. This
possibility should be available even where the acts carried out by the intermedi-
ary are exempted under Article 5. The conditions and modalities relating to such
injunctions should be left to the national law of the Member States.”).

125 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 27.

126 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 4 31 (“[T]he term ‘intermediary’
used in Article 8(3) of that directive covers any person who carries a third party’s
infringement of a protected work or other subject-matter in a network.”).

127 See Preamble, para. 9 of the EU Copyright Directive (“Any harmonisation of
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(e NBELF = [ 2 (B (1 DA A ™ o [ > BROMNERTEE RS ISP
REHE R PR b O ARG 2 Z R R > Kl Sl
TEREFB TS 8 1658 3 T2 T4 > it UPC BIR /v ™ -

FREIE ZIHIH > WONEREERES ISP EE LHEGR TN > GHI
SRR R (RN S IR R A Z B ™

e — 20 > R R A AL AE BT o WO I B e BE PR RE R e
R BRI 6 76 3 B A2 1 A B o o 255 (D A7 (2 8 HUBH A% (specific
relationship) *** » BIAIZLRIRAGR *° o WOANEREERRH > (RS IR
TR TR - WEGURRE TR ik SR A AZEEE 1P
EENIFERKSHERNRET - RS2 R = - 7RAD
WL AR R 2 {F IR A SRS 2 A TR AN B I @ i3 1F L RE AT FH R 2Rl
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copyright and related rights must take as a basis a high level of protection, since
such rights are crucial to intellectual creation. Their protection helps to ensure the
maintenance and development of creativity in the interests of authors, performers,
producers, consumers, culture, industry and the public at large. Intellectual prop-
erty has therefore been recognised as an integral part of property.”).

128 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 31.

129 5ee Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 32 (“[G]iven that the internet
service provider is an inevitable actor in any transmission of an infringement over
the internet between one of its customers and a third party, since, in granting ac-
cess to the network, it makes that transmission possible.”).

130 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 32.

131 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 33.

132 gee Case C-314/12 UPC [2014] E.C.R. 1-0000, ¥ 35.

133 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 34.

134 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 91 36-38.

135 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 39.
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who makes protected subject-matter available on the internet) » TiBEHHZERE
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who makes protected subject-matter available to the public on a website) ° '/
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B2 RFEIERIPI RS b o2 A - fl LSRR o DAZE IR ISP 36 Aedt H A
JFEAE RG> E AR LA ARIEE ISP SEE EERI FEUR: - HE
iR ae B L C IR A & B T B DA 2 DRE S AR A i A o2 A28
Wl BT R - R A R A R OB AR R S S RRR B RHIA e 2R
dillr o RE (i) FrR R T EANE RS RIS (50 & S it i v] By
RHUE - H (i) B2EE TR 7 IR R RE BRI A5 2 (REE AR < R
BB DA RETE RGBT T R HE LA - 2 HLE% 2t Eene s 2 st I
e (5 FH 5 DAZE ) o 38 A RS S B2 AR W) - T A AR LUGE I
BRI R T A HEZ O B S - 0l %58 S H B o) B BB e
EBGIRT ) 0 o JEERAUR - ERARIRIET - ARG L YT

136 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 64 (“[T]he fundamental rights
recognised by EU law must be interpreted as not precluding a court injunction
prohibiting an internet service provider from allowing its customers access to
a website placing protected subject-matter online without the agreement of the
rightholders when that injunction does not specify the measures which that access
provider must take and when that access provider can avoid incurring coercive
penalties for breach of that injunction by showing that it has taken all reasonable
measures, provided that (i) the measures taken do not unnecessarily deprive inter-
net users of the possibility of lawfully accessing the information available and (ii)
that those measures have the effect of preventing unauthorised access to the pro-
tected subject-matter or, at least, of making it difficult to achieve and of seriously
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(—) EMEFEE

BEEIFEARERRE S - BONREBLE B S EHEFE AriT S 25 3 JHAIE
AHERIEELS 51 5 - EFREISTHIS 28 3 IR B PR TR NIEE
BHBER G VI (REESMEE) ~ SmEH - AR &
SERSHEEAF A T o SHEARERE RS 51 RRUE BB s BB T
¢ EEL R B AR - ST R R A R B R S U A B T P e 8
TR R A A PR

BCNE G R T ERET R 7l = 55 59 ZEPART SR 8 MRS 3 AL HY
HET BB RIS R 2 3R 1 (H L ER R B A RN A B B R 2 i
EEE BN ATS 2 3 AR SCRIE VERE Z PR ™ R A
Tt e B ERE R IR - BONNERE SRR I S HBRR B AR -

discouraging internet users who are using the services of the addressee of that
injunction from accessing the subject-matter that has been made available to them
in breach of the intellectual property right, that being a matter for the national au-
thorities and courts to establish.”).

137 See Preamble, para. 3 of the EU Copyright Directive (“The proposed harmonisa-
tion will help to implement the four freedoms of the internal market and relates to
compliance with the fundamental principles of law and especially of property, in-
cluding intellectual property, and freedom of expression and the public interest.”).

138 gee Article 51(1) of the Charter of Fundamental Rights of the European Union
(“The provisions of this Charter are addressed to the institutions and bodies of the
Union with due regard for the principle of subsidiarity and to the Member States
only when they are implementing Union law. They shall therefore respect the
rights, observe the principles and promote the application thereof in accordance
with their respective powers.”).

139 gee Case C-314/12 UPC [2014] E.C.R. 1-0000, ¥ 43.

140 gee Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 44.
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BRRRCA - i 5 B SR B AR S - BT B DR s R Bl 75
A
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141 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 45.

142 5ee Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 46.

143 gee Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 47.

144 see Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 48.

145 gee Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 51.

146 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 49 (“The freedom to conduct
a business includes, inter alia, the right for any business to be able to freely use,
within the limits of its liability for its own acts, the economic, technical and finan-
cial resources available to it.”).

147 see Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 50.

148 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 52.
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BUES o HOt o BONEBCHR I 1SP S8 PRI Z B H BAG L 31411
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149 gee Case C-314/12 UPC [2014] E.C.R. 1-0000, ¥ 52.

150 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 53.

151 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 53.

152 gee Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 54.

153 5ee Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 54 (“In that regard, in accor-
dance with the principle of legal certainty, it must be possible for the addressee of
an injunction such as that at issue in the main proceedings to maintain before the
court, once the implementing measures which he has taken are known and before
any decision imposing a penalty on him is adopted, that the measures taken were
indeed those which could be expected of him in order to prevent the proscribed
result.”).

154 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 55.

155 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 56.

156 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 56.
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FIREREAT > AL RN FE G RSN A IRAERA - 225
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157 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 57 (“In the case of an injunction
such as that at issue in the main proceedings, the Court notes that, if the internet
service provider adopts measures which enable it to achieve the required prohibi-
tion, the national courts will not be able to carry out such a review at the stage of
the enforcement proceedings if there is no challenge in that regard.”).

158 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 57 (“[I]n order to prevent the
fundamental rights recognised by EU law from precluding the adoption of an
injunction such as that at issue in the main proceedings, the national procedural
rules must provide a possibility for internet users to assert their rights before the
court once the implementing measures taken by the internet service provider are
known.”).

159 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 57 (“Accordingly, in order to
prevent the fundamental rights recognised by EU law from precluding the adop-
tion of an injunction such as that at issue in the main proceedings, the national
procedural rules must provide a possibility for internet users to assert their rights
before the court once the implementing measures taken by the internet service
provider are known.”).

160 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 58.

161 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 63.

162 5ee Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 59 (“[T]he addressee of such an
injunction has the possibility of avoiding liability, and thus of not adopting some
measures that may be achievable, if those measures are not capable of being con-
sidered reasonable.”).
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BAEAEEEARY) 228 - Kt HEAREENRE - W EH
L ARERIP R - AIRHERE R TR SR a2woaIL ™ -

0 - M EHUPCRYRZE R

M E23 Tatiana-Eleni Synodinou 2232 5% UPC KA AKRE (E (F 7
TREL ISP £ (TEAREIIIE IR hia s s R ) ARRIEH S 2%
ERMERTE » REBEGITIIBLEFE TR (effectiveness) [HRE
B (o 25 WE 4 2 FE(R ™ © Synodinou 46 HIM R RE A4S UPC Z 4
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163 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 60.

164 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 61.

165 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 62 (“None the less, the measures
which are taken by the addressee of an injunction, such as that at issue in the main
proceedings, when implementing that injunction must be sufficiently effective to
ensure genuine protection of the fundamental right at issue.”).

166 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 62 ([T]hat is to say that they
must have the effect of preventing unauthorised access to the protected subject-
matter or, at least, of making it difficult to achieve.”).

167 See Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 62 ([T]hat is to say that they
must have the effect [] of seriously discouraging internet users who are using
the services of the addressee of that injunction from accessing the subject-matter
made available to them in breach of that fundamental right.”).

168 gee Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 63.

169 A FEHFZT A ZRAF] ML AR FH KL » v B A2 3] — & 35 U SUBRET
Eol

170 See Synodinou, supra note 21, at 61-62.
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77> DNS £ 88 - Synodinou HUsz 32 17 K £ i 2 B flr R HHE A 5
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FH 2 e 52550 |SP 234 S 2R AL 178  (HZ /D = {715 ] E58 DNS

171 See id. at 61.

172 gee id.

173 See id.

174 See id. at 62.

175 gee http://www.pcmag.com/encyclopedia/term/41620/dns, last visited July 12,
2015.

176 See Synodinou, supra note 21, at 62.

177 see David Wang, What is a DNS Block and 3 Ways to Get Around It, http://
blogjunkie.net/2011/06/get-around-dns-block-filter, last visited July 11, 2015; see
also Synodinou, supra note 21, at 62 (citing David Wang’s article).

178 See Wang, supra note 177.
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EEERAY) ™ o fais LB ERE LIE RIS (data packet) 2L
TEAE™ 1 TEE ) HAREEX (layer) FIERIFTAELE **° o DPI F 1l vl 7

179 See id.

180 See id.

181 See id.

182 5ee Synodinou, supra note 21, at 62.

183 See id.

184 See id.

185 See id.

186 See id. at 62-63.

187 See Himanshu Arora, Journey of a Data Packet in the Internet, THE GEEK STUFF,
Auc. 8, 2012, http://www.thegeekstuff.com/2012/08/journey-of-a-packet/ (last
visited July 12, 2015).

188 gpe CHRISTOPHER PARSONS, DEEP PACKET INSPECTION IN PERSPECTIVE: TRACING ITS
LINEAGE AND SURVEILLANCE POTENTIALS 3-4, available at http://www.sscqueens.org/
sites/default/files/WP_Deep_ Packet Inspection_Parsons_Jan 2008.pdf (last vis-
ited July 13, 2015).
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B2 MREN A > Pekka Savola ffF5E B B HY UPC ZAIRANFRE »
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il Py 2 F3K 0 T ISP SEE i 45 ORI HIZEASE T&BEME ] (reason-

189 See Alex Wawro, What Is Deep Packet Inspection?, PCWorLD, Feb. 1, 2012, http:/
www.pcworld.com/article/249137/what_is_deep_packet_inspection_.html, last
visited July 12, 2015; see also Synodinou, supra note 21, at 62; Priyanka Jain, Jai
Sachith Paul, & K. Pradeep Kumar, Copyright Protection through Deep Packet
Inspection-An Indian Perspective, 3 INT’L J. oF CoMPUTER Scl. & MoBILE COMPUT-
ING 316, 318-19 (2014), available at http://ijcsmc.com/docs/papers/February2014/
V312201429.pdf, last visited July 12, 2015.

190 see Synodinou, supra note 21, at 62.

191 See id. at 63.

192 gee ParsoNs, supra note 188, at 5-7.

193 gee Synodinou, supra note 21, at 63.

194 see Pekka Savola, Proportionality of Website Blocking: Internet Connectivity Pro-
viders as Copyright Enforcers, 5 J. INTELL. Prop., INFO. TECH. & ELEC. COMMERCE L.
116, 120 (2014), available at http://www.jipitec.eu/issues/jipitec-5-2-2014/4000/
savola.pdf, last visited Dec. 28, 2015.
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RIS TRREE M ) HE R RIERE P Beig s - 1A (BFR ISP £ & & H¥H
HEERE **° o TERLRER T » UPC RANRFTE & [ —Mfsssilay - Hoy
FERE ISP EH IRIUIRZ E M HEEA B HZ TR » LRIEBERF
gl T o

UPC Z PRI ARFRHVE S B TR BB > RS PIE E %
Hrisp EEH HRL B IR EFE R B M IGE » MHEARN - 2R E HER
RFR e B A% B Bl A5 AN PR

B - #$1PEPirate Bay=

UPC 1% » BN REHS 28 A Y 28 2142 H A T &% =5 B (Duteh
Supreme Court) FTHEEER) *° o RFMEEG (Pirate Bay) LE#RL T/ &E
1 (meta information) - {5 F & 68 LARZ & S HIAS 21 ({50 F & 1 &
B R 75 2R T RS EF 2 IREAEY ™ - #EF] AR BREIN

(fal B HME Fr 31T BLE R BT UML) - [ 2010 4 #
ISP &35 LRI TR T B2 Tk - TE 2012 FEHNGH /714 2 B 5L
il 2 - {H 2014 £E6F - _EFFERE (Court of Appeal ) #2557 Ji 4 BB
e C W > T N EIEEN A TR R » MR P IE kR
e RE FREREER » MR EERBE LIREF 2B E - FHME
H 2 A B EBE PRI BE AR A2 A FLHE 7 o Nl > fr mnE el R E S EE

195 See id.

196 See id. at 120-21.

197 See id. at 121.

198 See Karlijn van den Heuvel, To block or not to Block? The Dutch Blocking Injunc-
tion Saga Continues, available at http://kluwercopyrightblog.com/2015/12/20/to-
block-or-not-to-block-the-dutch-blocking-injunction-saga-continues/, last visited
Jan. 4, 2015.

199 gee id.

200 gee jid.

201 gee id.

202 gee id.
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203 gee id. (““1. Is there a communication to the public within the meaning of art. 3(1)
of the Infosoc Directive by the operator of a website, if on this website there are
no protected works available, but a system exists whereby meta-information about
protected works on the computers of users is indexed and categorised so that users
can track the protected works and up- and download them?”).

204 See id. (“2. If the answer to question 1 is negative: do art. 8(3) of the Infosoc Di-
rective and art. 11 of the Enforcement Directive allow an injunction against an in-
termediary if this intermediary facilitates infringing activities as meant in question
1?7).

205 see id.

206 7RGk - AL BE R FEAEMEAR M AR R T R RS BRBURET -
%24 %10 > B138-142 > 2003431 (AL aeh & @A Ao N B LA )
AiGa 0 RBTH R ¢ EAEAE R A RE RS SR RGN B RE
Famk o HA3EFH LM 0 A156 0 2014538 (ALt F ek F8715) o
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R PEE BRI - AR RITE ~ DR Il LA o A oy < A
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H o E AV B b En E B AR - AT REEAE ISP SEE Ui e
Wi o HSEGRIITT RS E b i O & 8l - SLEAIA ISP 364

01T RUHEFSRESR » ABRAAEMASNEBRRERZ EEHEENE s FE
aEMAF] > H11280 > H123-126 > 200844 A (A Ttk & il e £ 1%
iz EBIAE) o

08 HEEFBDE LMK TBMI R HBIEEELT T RE ~ F4EHA
ITEH MR EFRAAB AR LR LTI > W B E &R E L
B o6 BIAE A R AT B T3 R R M EAEHE L o Hub s FFRAE FAER
FEBH I EZZANGR PEAEMORBE S RBEIIREAPTAMZARE -
See vaN EECHOUD ET AL., supra note 11, at 309. 12 & 4 32 & b 25 f By 745t oh
RBEEEH R T TR AR EEWAZTITE » S EEER A X
B E LA 0 Bp THEA ) AL o (2B EH - 6% kL
R o FEEAR s B8 20145F9A o ) ERFET » 5k A 9124847 B 5LJE
A B A B AR A R L EAERE R 42T 0 AL
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209 gee Stephanie N. Horner, DMCA: Professional Sports Leagues’ Answer to Protect-
ing Their Broadcasting Rights against Illegal Streaming, 24 MarQ. Sports L. REv.
435, 435 (2014). % %43 & 67 30 B vA 48 5548 40y do 4R 1k 69 48 B8 i 4% R 4 s B AL
T A NPIE A R o (LR FAEMEREREL - URLA > A
d > B75° 201434 o ) & FAFMHE A SO RABEBE R R B R T T A
AP Z LT 0 AL 4 "broadcasting” T 2 ¥ A K LR > Ad
Aol L B GRS R BT B3 5 O N AR5 W B 2 B 6 A A BT AR 8y

F3&% ] o ok » FAFHE R 69 R T [ 25 M8 BT B0 B o 18 & 3038 Af o F
L A4 ETAA 3£ Youtube £ EIE B 5 85 B 6949 F o See https://youtu.be/
GIm-TnesLxA, last visited July 11, 2015 (Show Music Core Live).

20 Ry B2 XIRI03F ERFLFHTRRFHA R/FET AR /N//

(=) -~



RN ERERIN S A REB (FEARNRIEFER—EEIIEBT2014FUPCERYIRRE 147

JECRI - (M h P ) P A e (e 2 S B BT IR BRI E R E ) -
OGRS B R R T R R PG BRSO TR B vy - O DURE R AR
FEATRS " - H1 ISP 26 - HIEWAWIHIIRALE - HARIEAN B imATr
EVRIEENE S - SRR BOE R R E A G i A AR AR -
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W2 5ERE
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FSLAIBAN S o MR ERIES 185 A58 2 HAUE NERE AREBA - £
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ko TEB 48 TPITR AT 2GR R - B EEY
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211 A pREI| > Rl 2227 > AT70
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}] °
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P53 TR MHE B Z BT 27 MR AL (T35 SR HESERREEOR 1P 22
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£ UPC FH1 » BRREREZ K MBI B ERGAEES (F F & aR iR 6%
g INBNABGRR ISP EEH A AR FRME T 2L E - HIHEEE 61 &
2 TR ASE A (BIHERR R F a0 KM ~ sl AR E R R ) ey
2R o AERRIE] > ME RIS S SRR ANAR TARaR2 Ny ™ > Huk

25 B4 M A M EKARI0OLFERE LEFF22RRFH R/FET AT b/
(+) e

216 2%y B AR R IR09F E R F /T HEORMRFF R/FE ARG/ £ -

217 37 335 o 3R 38 AR A A5k d B SR IRAT AR A B R A A ISP A 34 B 4k
AR SE o 12848 E A F3K 9 Lk - (See Ben Grubb, Australian Senate Passes
Controversial Anti-Piracy, Website-Blocking Laws, THE SYDNEY MORNING HERALD,
June 22, 2015, http://www.smh.com.au/digital-life/digital-life-news/australian-
senate-passes-controversial-antipiracy-websiteblocking-laws-20150622-ghuorh.
html, last visited July 2, 2015.)

218 gee Case C-314/12 UPC [2014] E.C.R. 1-0000, 1 57.

219 ARz s MMEY » RFFRE (L) » 153T802F) » =K, » H223-236°
20145108 s 81 2F » ZEAARETFAL G AFTRAIRA —UXEA
REFFRZFLMER T A S » 2 KEEEHEK » %898 » H98-102 >
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7o QUBER & IR TIREZINARE ) RUZIIA - AR = FH G50
HIBEF & IR TE2003REL ) -

R ITESMERL) » FHEEEEME T#A) SEREFENZE
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Gl o EETEMAE T ERIENE TEIRE ™ SR KGR
fu TEFEHEME ) (freedom of information) - JIL Ty 2 F)ELAHE F1]| & =
F LR ZBUE T AEA S E - HEFEEEAREERIER
DA Z AN TEnN#ESEHEAREEZBH  BiaHEA2 %
o (EOM AMEAKTY  (European Convention on Human Rights) 5

-

20 AR FE S AREY  RFFRE (L) » Blarss» B2223 -

21 ARREER S MEY » REIFRFE (L) > Fl3E219° H223 ©

222 ARRBEFSMHEY » RFIFRNE (L) » F3E219° 224 -

23 AR E S AREY 0 REFHRNE (L) » Fl32219 0 H226-227 ©

24 ARET SMHEY > RFIFRE (L) » F3E219° A225 -

225 AT S MEY » RFIFRE (L) » 322190 A228 -

26 AF L EEGHAE TEAM] ERARELEEARAMBATOAZERLE -
12 3 30 3 LB AR &) BURF AR B A B A TS AR TE 358 > ML E R0 A
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227 see Article 11(1) of the Charter of Fundamental Rights of the European Union
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EHER] A ET ISP S F LRI > — B B SR UL BN HEPR (= & 3
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fE > MR EIRANES 67 Rz 1 FEERIAGEHZKE = TH5RiLE
B EATREE DU THIEAN ) MR = 2 o FhoHERS F P rTREE % g A
H WA FRERA » AR AT BOR ISP S84 1 ST T3 Al - B (R
TR ISP SEFH AL T R MG — (R @ERIERAATHRHE A - (£ 7 U
Rtk » HARIRER 67 fifz 155 3 THZHUE » LIS 58 fik T NERER
ZIERBNERR - B - #EE T RS0 54 Rz TEBIERGL] -

MEREBEARE RS B £ B & HIFRA 2 L HIEES P AT 58 = A
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(“Everyone has the right to freedom of expression. This right shall include free-
dom to hold opinions and to receive and impart information and ideas without
interference by public authority and regardless of frontiers.”).

See Article 10(1) of the European Convention on Human Rights, available at

http://www.echr.coe.int/Documents/Convention_ENG.pdf, last visited June 25,

2015. (“Everyone has the right to freedom of expression. This right shall include

freedom to hold opinions and to receive and impart information and ideas without

interference by public authority and regardless of frontiers. This Article shall not
prevent States from requiring the licensing of broadcasting, television or cinema
enterprises.”).
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AMERNE o

PGB EHATRLZ R T L F M A EBRZMTHIEREE > REHZ
—EAREAAAEG o (LREZ > FEMEREEREZHE =—HREINFEELR
ZAESE 0 A Bk 54k 0 H226 0 A158-159 0 201434 : T84z 0 =
OOMF#15 E FAEHE X AT — M RFFIREH Z TIEIRS] - A kB4
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234 See, e.g., Case C-70/10 Scarlet [2011] E.C.R. 1-11959, 1 52; Case C-70/10 Scarlet
[2011] E.C.R. 1-11959, 1 50.
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