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PosT-SALE CONFUSION: TAIWAN INTELLECTUAL
PROPERTY COURT’S 2015 MIN-SHANG-SAN-
71-137

Kuang-Cheng Chen™

ABSTRACT

Avoiding trademark confusion in reality protects broad
trademark rights and distinctiveness. Although one can judge
trademark confusion by the “Examination Guidelines on the
Likelihood of Confusion,” theories of post-sale confusion are
blurred in Taiwanese trademark laws as could be observed
by the 2015 case of Min-Shang-San-Zi-13 in the Taiwan
Intellectual Property Court. Although theories of post-sale
confusion originated from the U.S., post-sale confusion
essentially extends the judging bodies of trademark confusion
to “potential” consumers. To ensure consumer interest
protection in the Taiwan Trademark Act, post-sale confusion
should be directly or indirectly acknowledged as a form of
trademark confusion. In order to further discuss the theories
and practices of post-sale confusion, this article attempts to

introduce recognizing post-sale confusion decisions made

A draft of this article was presented at the “Intellectual Property Society” held by Angle
Publishing, Inc. in Taipei, Taiwan, on October 7, 2016; the author appreciates the valu-
able opinions of the participants at that meeting. This draft was revised to incorporate
recent literatures on post-sale confusion and trademark law.

Associate Professor, Institute of Intellectual Property, National Taipei University of Tech-
nology.
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by the U.S. courts and analyze the relevant Taiwanese
courts’ decisions to propose that the Taiwan Trademark
Act be amended to acknowledge post-sale confusion. If
this amendment is carried out, it can result in considerable
legislative advantages, such as protection of consumer
interests, avoidance of loss of value between trademarks and
goods. It can also prevent the amendment of related regulations
of the “Examination Guidelines on Likelihood of Confusion”
without causing confusion in applying laws. Courts, especially,
can therefore prevent trademark infringements caused due to

post-sale confusion by amending the Taiwan Trademark Act.

Keywords: Trademark Confusion, Examination Guidelines
on Likelihood of Confusion, Post-Sale Confusion,

Potential Consumers, Consumers’ Interests



6 HEEN W £1+1UE HB_H

L =3
AN

fEFRBEmEL (DUMRAE) 55 106 FTRELLE E AU rh 2 PR IE R
PERE ~ FEIEE A - T - R R EEE T BHIAR
PRt [ P AR - AR 18 RS 1 DRI IMERE % - H
ARV R M P AR R LA - IR R R AR £ 2R *

e33R > TSR R PR A P
RN - MR  ER AR TR
UL » TR R R R H (FIIARYEES 30 1628 1 EA 10
HE) - EERRLIER (ALE 68 16 - 4570 1) BHUE S
R -

s b e E R BRI 2 R (UM ER) B
P RS 75 IRV R R 2 R AT - CAE 2004 4F 4 H 28 HETE iR
EVERGR 2 A SLE ) (LIS ARERE) - WREE S A 1 HAER
WHAE 2012 5 4 A 20 HETELE » BRFESE 7 A 1 HAESC - FRBEER
TSR R TERERA (BVRYE ) PFThlE 2 BEEME - M EERER
WEFiE 2 -

RAHEIRERIEE G RN - 5 R A 2 BRI B
RREREE 2I0EE - BRE NBE BEE IMEAEREEREE
WAREE MR Y RMERECRESAELY - 2REASERE
ERRREN 2 IS 2 AGRA T IRANILE B R Al (P BB
B2t > DO BRI SE R ) 65 1% IR VA AR A0 B A B 5 2 A ambr

RIB¥E > MAZEIZAHREF > B4 201551028 ©

FlAfsz » B3 e

FlTsE > A5 e

SR TRARDBIRK ) EEAR - FhoFIAFEHER» TRARBIK F
& RE 5 201356/  https://www.tipo.gov.tw/ct.asp?xItem=285300&ctNode=7048&
mp=1 (K&ZHSL A :2016/9/29) o

SOMFE MRELRAZAIRILANTER  BL 2B REFEEARITAL
L 0 B10-11 » 2006567 ©

AW N =



IR ERRERDPEINT BB EFRI104AFERE EFHE13RRBHIRFAIGEAE 7

kil o M H > B R R ARRE U
Z— o I PIET R B e AL 75
AT R e

AR EH BUE R R RE N R A
HARET  ASCRPBIE S LR - TS

A~ BOE TR S RIBIEIRGE
—  BRMEER14EERB LFF1RRBHIR
(—) =pISE

REEEFE R EER (D FHEMER) 103 F5 RiHT
45 50 BRELHAI L AR o T2 ZBIHERAM > HFEE
KL FARN (RS2 ) PR aIRAR - R EERAR -
SRR AR (BIREZIES) 0 - B O RESy A TR -
SHE % 157 R DU B 2 B RE TN Y+ R AR 1T
AT LR o

Eifam > IR ARG EEARAR - GREEARA TR
LR TR 2 P RRIE % TNITIAUL > J5 R/ NF482 TNITIAUL 78
WEBAKTH.Z TND BT i ERASER - frEmimEsEE A
el A S EE B SR e iy % > HIE TN PRI » I IR FS R & 5
AR > ek AR AERE - I E B R AL S 68 {6
53 AR E G - RIREE T LGRS LR AP
SRR F SR RSEESE G TR A e SE IS T -

HEZ » MUTATAE - ERFHEAW FIR LR - A C i)
REZNF] O RS E B RERG 0 TNL PR - DU BRR AR A R

O HEMEXRIAFERBALFRIZRREH R AFRELEHB L AL
http://jirs.judicial.gov.tw/FIUD/ (& %% B : 2016/9/29) -
Rl aTs2 o



8 BEHESR H+0E H_H

NF] -~ RS ARAFIR TN JEERFAER TNITIAUL 78> B
N1 FHEEERERE A > &R ERAE S R KA F—
AUE - SO HEAHE A {E A BB Z R > B SR REIREZER © - IHE—
e > W LERAERE - FrEmilmEBiEA RN R  AEEEE LBRA
PSR A RAF ~ (G5 E G IR AR R S iy - BRI RIER
R HREER > HMWERIESE > A EEEREEREZE -

(Z) FRBESARZER

W ERR AR - A TS A AP A SRR AR « R
HEFERTHOREE) SRS - HELGE AT E B s b2 TN PRI - 0%
F A IE B Fr 20 FEREANIE 1 A o 20 BER AFEGEE AR A
Al ~ ARESEER AR AE] - LUNF#EZ TNITIAUL K - WER TR
N B > JOaniE 2 Fror o RS R A 0 AR AR - B
HTE B A F 2 AR o SRR NP RES A PR A Al B e e SR A TR F]
BERT LU EAR NSRS - FremimEsiEE A F 2 TNy piRE e - 12
Al —aE Ol B R b - 5 EAR AR A IRAR] ~ (GRERA
PR R0 A B 3R A SErE - fr A iy e 2 R (DU P AR e B 77
1 - fHEARFEE R I RER T - [ - LR AER - e
frn B B L F AR A SERAR TR - & T e RSB ZILH AR
NS A IR R AR B A IR A R AR RSB - AEUER
R R I ERERRACFERL -

8 R

O HHEEFRALER - FHOAWEHGEHNI IR ABLAEETE AR L
FATPIFHEARNS] SR BEARNIFEIG R BEHRAEEK RS
RAFF > AEAFEHMAEXRIAGFERTEFRIBHRRFH LI Hillh
Bt TXREBAL RGN » EHHRAF LS » HABEREH A2 TS
T A TTRARAZEH B (BB RE) » 2RAERETHAEBERAEEE -
BEZ o BBEALHHFERERE BB ERAEI T RIATREHR
FoAEBRBRFEIE c AFH S EZINEANITIAUTA » LI EBAIHELART
BZNEH DEBEENAEHRTAN L HEARBEEEER S > TAR
REREFAZRRRERBAZIE o | FLMEBEHAEFRRIGEFERB LS
FRBREFHRILZFEN— (—) 35 FRArsE -



EIRERRERDPEIMT BB EAR104FERE EFE13RRFHIREIARGE 9

[
Y
—
Y
- e
I
R
I

B1 #WERAED - FEREESEAIZEHIT"

2

vl

2

A

B2 ECSRAPBEERRATEAREETRATEHERE"

FIR ARG IR A A G BEZEA IR A R AR SR Z FUEHIE
DL B—~ HEER 2009 4 7 HE - 7825 B 5 3 s Bk e 12 af 1
SR » 2R EA TP REEM TR 2 EH B > HEE A raiE
NI FRE~ NITIAUJ FHREPEE 2 L~ H13 5 RS H
ZHEROT - ARILEL TNITIAUL FREBEE 2GR » IS IR ARG EE
FEARAF -~ HEEEGIRA R M8 AN ia s B SR
HEEEEREE /3 o NHPEIERITE ~ FREMERE &% > VS

10 F 2 A%FRMAERRIAFARE LF B IRRFH R M SEFAE « B4R
WERAG  WHANEH  BERE EHME S » http://tmsearch.tipo.gov.tw/TIPO_DR/
index.jsp (& H B :2016/9/29) °

I Bl arsz o



10 HWERIESR S TUE S _H

ZHUEEGER > e PIEN LIFAER - O mETEE AR 0
(1S AL IS r A o g B 1 - 53 N R T ~ RIERERA
ZAEHE o B PR PG AR R B~ Z i st B IR 2 S T DURE > JEE LIt
BE~ Hi& ~ DiRe ~ R > MGG A8 RE AR NP
BIRATE ~ R EIRAFEY 3R AER - frifmilnHEsiE A=W
& EE R AR IEER - M - DR AKESBERENS > 2
EORANE S RS LTl B EGEAERA B BUE RS
BRI o PLH - AR AHIGESE PR A B R B A TR A A2 il
FERHETER 2 TN 27 DU H A ZERAE 732 TNITIAU
AP » TECE g FAF A SR - HrEfmimEEE AR 2 - BA
BN AR WEA S EHEEAS . — BB EE » 115 DIR R 5 g
ZABRIR IR AR A B E RE R RENE - B2 s WEEARA
Er - romimEEEE AR NBE) BEEE A EREERT
ZIEE » BRI ESEE IR R R AR B SR A RS R T iE 2 DI G
AR R # RN R A EREERE S > MRRE 2P " -

REHURAZGEERAAT » W LR ASER - FrCfmindEshiE A=A LA A
TIBERARAHE ~ HEEESRGRAF - IS TN 78 F R E]
B SRR LI Ol SRR S BB A B E REGE - BTAE L
i b B - BEENE B MBEERIBE R PRy o
RIETEE - T TR REEBERFEME > AlEEBRERGR
HHEE BT ARIGLT > BRREFERERRECES - WAL
-4

>

2 HAFFRATHGHEAIRNG - EBHEARNNRFE R LETFALT - FE
BB By BN B BT 20k ¢ AL B A A B AR LR A P R A IR 5] ik
BREARNIAEZIERF R A ERRARAZINEE ) L2k Ak
FABERRARDSARARDBYANZ — AL EHEERI04FER
BAEFRRBRREREFH RELZIHABE + TR EFAHBRERRALIERR G2
FXHABHEREA A o | FLAEEHEFRIGEERD LT HI3EEFH
BREXLZHERN = (Z) 9 FwHFEHEFIRIAFERALFFIIRE
FHk o



IR ERRERDPEINT NEEBEERI14AFERE LFHE13RRFHIRFAIENAE 17

(=) B RE

EEBESI AR 2 B TR L IR AR
(HRS IR SRR 2 £ (RIEEZBEE  WESMERR
SR FRAL N - TR S R R 2 BB AT
Bt EEEKEES -

MM » BEBE LR - W ERASERE - i EhiRe 2 =] B
ERRATEEEESREAIRAA ~ RS IR R W& iR < B e - 1
ﬁﬁﬁiﬁfm’EVW%Z%ﬁWﬁ*REﬁ%Eﬂ%@%Z@E%’
il IR P R ey et A & 2 1 [R) —2AQ - el I [A]— 2k - (HAl B A R
BRI - &W%ZﬁMEETL

B IR AER - FrEmimEE A RZ TN TR A
AMEZERM L BEEM > BRFESIT R BN TE > ZLL > RERAGE
-~ EREMIZ TN FHErEE > PEsEE s - KEER
SRR A o 5 AH R VA A L B RS 2 AR > AR IR B AR
AERE - FOMmETEEEEAT o 1A% R LR A FIGEESEERAE
(EREEE AR A R AT B 2 R B > MRS R0 W i A
LIRE » #MrTEERA : LR ARG EEARAR ~ AR EEARARA £
BUSE M s O MHIE= BN ~ (HA TNy TR - JREEA
FEBEE SRR ZE "

(09) AEEEH

HE > WREEEZEO - s 280 et RERTEZE
HIRRRE » HAMERBIEEAIZ D —  HEMErEER TR R
LA o RRRIRS AR AR AR B A o g BAR A (B S ) Er% -
B irER A FREER AR A (Algkdy) HIGEERAIRAR] - (R

1B R
14 Bl ATz o
15 Z%% Ai%¥#h > 863 20065594 -



12 HWEBRIESR S TUE S _H

EERAF > JEE ERMEEFLELEEME 28OS - H ERA (A1

) TEEEESREARAF] ~ B SRA PR R IR B O P L AL i 2 i i
P SRS BARA (BIBE ) RS IR A A R R SR A PR A F]
JRE IR HE TN peisiE b - H Ry R B E SR R A —
WO E Z PR EGI L  TREMHRAEE SRR RGBS -

AR A (BN ) Er - il BheE & A SGERAR RE
Al R - FEARA (BIE) PREEARA R R AREEAR
NFE] FEEAERE  IE RO AR (BN S ) ErE - 8 il
AENEE AT KT TN peiEE s - B b W%@E%
WHER  EEMEILRE L > BEEREERE ZFSE - NG
AR (Al ) iR A IRAF] %W%%ﬁ@ﬁTTETE%ﬁW
PhratE 2B E TN A - AR R EE BUERERE S - &
EHEEN - g ERRA (AIES ) 20 - #refmimdE e A& A LRy
ERIBEGGEE - MR B R 2 SR E R T S ' -

HE - BIREG S RIEAR SRR EF A A [ fRH : LEFA
(BRIt ey ) FlmHEEIRAT ~ HEEEARA RS FHE TN
W& TNITIAUL SSCF SR TR A 2 AR > S BRI s
MR EER KBz » TND FIPERBEEE T R RS N
FIR.ZE85 » HEARA (A ) FiGEEARAR ~ HREREERA
A EE AR ZNGE > PR B R [FRRE S R
WA (RS ) £ - FremEnEsiEE A s TN R0
AR E O LREENE A EHERAEE ARG ZE " -

AEIMER 2 » R LA IR R R PR - SRS ERR AL (B
) K - B RInEB A R i B RIR AR - M
IR I - BERERC I ERR L (Rl ) TR RESEA R A R 6

EEE
17 R e



EIRERRERDPEINT BB EERI1AFERE EFHE13RRFHIREAIGIGAE 13

EREER AR AR 2 £k - TRANE R ARSI IR P A AR A 72
Fft B2 3155 o i r_EBHAREPIRFNIR R PR 2 BB - AMEA TR R
B FIET R - FEERERE - B bR A (BRE) 6 - Bl
EBEEAFIR LR (A ) TR ARAR ~ (R ARAF
R EAEERERRAZEN - BEAAER - A ERER
RS > IR FRENL 2 KA

R REPITRELFRPITR T > BRI 65 0 IRVE ARSI AE T P A
RHREREFREF L E - BRALUT R EAE S HRE R
RIR AR SR A LN EA, « ASCHEMEHINE ~ KBIA R ERIERRE L
B R - DIEAGT s BIETE A 0 B kR AR SRR AR
ROl —H B - AR LB R E B AR A S B RR AR R '
PRIR(E -

— - EERREH

HBRIE < R HIT - BEE N R 2 RE - B RER TR
ForfE BT AR IR AU 2 | D RE B AR IRE - S 2
BB ToRE e - A H R R B e i SO - LIRSS
Fla PRI HIAE - REE N GNEREEERERECE - MiEE
Ffr s B2 2 it AR o DA SRS AESS 30 16658 1 THAS 10 5K -
AFFREMHE R G OU b AGE MRS - A B MR R B E ERRE L
BRETIHUE » B IEFES 68 5 2 7K ~ 55 3 7K « (EFME ~ it
NEEM R [ — B L r s iR BS - 1A BUEMHBRE & R e
ZEEHTIE - 8 AR - @ SR S DRER e R A R
P

ANt - BUERIRRARGE LM - B R PR EURE CREE

18 REZHE > ATBIE] 0 250
19 RAfsE > AS o



14 HWERIESR S TUE S _H

WERZE B MERFENIRE CREE - B BREEREER
AL IR - (EBE R PR L BN - ERFIBE AP ML R &%
BB » M RERAE « BUE BB MERIRERA 2R
MR DU ERBIE IR BB R AR A EHUIR - (R PRRT i -

= - BIPEARBEREER

LT FEHRRE  BRIEEHRL (post-sale confusion) Z#$E
FEfE: - HERABEEERERFEMLZE © o RSERESRE  HP
REE AR LR - HAWRRERE 2 DB BEE > Al aEL
BN REM: ' o a2  BERIEERAHE Z LS A E—
R ERNELPREEBE R FHEMER > IR EEBERAFEM
2% WAt HEREEZFHEHANE - BUEREERENEE > I NMRIRAE
AREMHEERBEE RS  MEEE NBEl BEE Y-

AR - RFEMEIRE R - JFEREE A2 FEE - HEh
LU TR IREE - & NBE) REEEITIE ISR EMN
PRI 6 Bl L E AR A P A o e i > SR IRE SRR Z B - LHE
RIBEDR VP TR REERERFEN SR - |
AR [ i A BB AR DgE - BN & & CASH B S AR E
& B LB TE P AT A 2 p N E - AR IR BRI R R

IR

\

~

0 RFE > BEHRFELERAERIFRIE AR EIRE - AELREZ
ks PR AR AT B P EREMEEELHEMALHRL B
74 > 201046 A ; CRAIG ALLEN NARD ET AL., THE LAW OF INTELLECTUAL PROPERTY
986-87 (4th ed. 2013); Katya Assaf, Buying Goods and Doing Good: Trademarks
and Social Competition, 67 ALA. L. REv. 979, 1004 (2016).

21 H# % > AI4%3E5 0 B10-11; Barton Beebe, Intellectual Property Law and the Sumptu-
ary Code, 123 Harv. L. Rev. 809, 851 (2010); NARD ET AL., supra note 20, at 987.

2 o FAjE s A210-11 ©

23 F [z » B10-11; Christopher Buccafusco & Paul J. Heald, Do Bad Things Happen
When Works Enter the Public Domain?: Empirical Tests of Copyright Term Extension, 28
BerkELEY TECH. L.J. 1, 36 (2013); NARD ET AL., supra note 20, at 987.

M HEE RATE All e



EIRERRERDPEIMT BB EERI104FERE EFHE135RRFHIREAIREGE 15

R BRI > TR L >

HE L SRIEFERN ISR B RERER 19554 0 M
B K FERVEBEAT I 2 Mastercrafters Clock & Radio Co. v. Vach-
eron & Constantin-Le Coultre Watches, Inc.”® & » MK 2ZHEE + Master-
crafters 23 F {7 % Vacheron /2 Al Pt 8 # 2 Bt Atmos RES#STE - LUK
B2 ESIRE « EBRREE » RPN 2 VB R P RIIBCZ M/ »
HUF3 55 — & #8 (secondary meaning) * #UEE N H AR ERE Z AT
RetE > HAERE 2% » Hith NBE) HEER SR 2EE T - 1m
E AR > FEH AT REAE MR EIRRE T » (7 R S ARELES Vacheron
INFIHE 25t Atmos REfE > BEIRI A A23E Vacheron A F] NETE) IHE
HIRK Mt BRIRIERAER Y -

AT RSB S (RBEIEEREE ) 56 3216 > JHIASC
HEREERAE. 2 EHE TIEEE (purchasers) | * » {HTF Mastercrafters
Clock & Radio Co. %% » HAth3E BREFANIAZE — 3Gl FavkRe - 2F
Wi IR IEE IR 2 1 o EUE 1962 FHF PG EE I EERE » B REE
32 M6z THEEE ) —AMBR > GRS BT THEBRE -
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3 R R W20 AT4 0

26 Mastercrafters Clock & Radio Co. v. Vacheron & Constantin-Le Coultre Watches, Inc.,
221 F.2d 464 (2d Cir. 1955).

7 HEL ARFLRARBILGAE > REXKBEEEARALRHIL > A
56 ° 2012471 ©

28 R R A4HE200 AT4 0

29 FlA[sz > B74-75

30 Rl A3 » B75; GRAEME B. DINwoODIE & MARK D. Janis, TRADEMARKS AND UNFAIR
CompeTITION: LAW AND PoLicy 576 (4th ed. 2014); Eleanor T. Phillips et al., Intellectual
Property Crimes, 52 Am. Crim. L. Rev. 1289, 1310 (2015); Winnie Hung, Limiting Initial
Interest Confusion Claims in Keyword Advertising, 27 BERKELEY TEcH L.J. 647, 656-657
(2012).
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3 FArEE  A171 e
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3 FElHEE o A171-172 ¢

36 Nuno Pires DE CARVALHO, THE TRIPS ReGIME OF TRADEMARKS AND DESIGNS 350 (3d ed.
2014).



EIRERRERDPEIMT BB EER104FERE EFE135RRFHIREIREGE 17

RIRESEIEHEEARS 7 - 1At - B BEGSPIBRR A SRR - Hf
SR INFREANE - mH - ERRGEAE R THRIREE ) s
RZAIAISRAE - IRfIREANE » BT REE RS 2 S5 AR - RARE AR AR
B RAEE  RIHEIRC R MBI Z A - B ATRE 2 REE
KRR ZIEEHE » HIREEEEITKRE ZER ™ -

for oy LB I A Bl o S I R i AR ~ B R R BT
T2 R SRERREZPIE ERER - iR PrEm 2 BIEEE
o WIRERPFEM T BEE - MICE MR - TERERR
R FIE ) ERARRREREHE T (RS 2E& -
BESS - RARERAEREE MR 2 05 B - DU IRAEHIRW A ] R E
#H o~ RAREE T AERRARE - BLHEY] - AREY SR
A N ERERRAE (FREEREN A A LB R Ak
P -

RSB FHATAL - BRSwE NRESRZE) ~ HEEREN
MERARREER Y (LIRS - My ERFIErF T EE
WERMUE » MEBEERIREEDEE - HIE AR 2 P 8 T
FiREE 1 B TSR] 55 TR 38 ~ BdE o RIESTTEL
BlAbeE S FA AR - CROKE THBIRE S ) v S TBE) REE
A > TR EBER IR MGER P » AR RCHESMA THEIRE
#1 OB THHBAASR ) ZHAHEE 3K » M SE 1962 R BEREE S 32 i -
R E BT N BE TR > RIRIAEEIERS - EAEREH]Z
Mg > 2 D IERH S 2 TR B ) B TR AR MLUE&RIE %
A~ FE S IR R VA R ~ BB AR AT ~ B B am <5 R - U HE 38

3 It FEMERAIRAZIEARALBHREE IR  FEMAM >4l B
97 » 20064104 °

38 FAAKEBEMAERRIGFEAARFHIBF/ATHA R LM AR R FTECK
FL1005F & 85, 5 % 828K 3k T Am A 4 4 o 3 %y B M & X TR 99F AT M 9F 5 H 3398
ITEF R S RHITHEIR100FE R F HRQWAT » W1316 : IRIBE > AT4H =
12 B86°



18 HWERIESR HTUE S _H

LR E R IR B AR - AR AW M - 12 TR
iz £ FALZIRGIT - stEEE SRRERDRRNIEE A - K5
HEEEAG T IRAE -

FHEHIRE » IARITGR R R PIoR S » B EAR A (AR ) 56
w o T mITEE A R B AR L (RIS ) TR AR - (hi
RERGRAF I Frashe —Bh - REERE LR A (AgE )t
BERGRAF RARHEEERARZRFEME - AE RILES > 2
GEAEERREDRRZEE SRS TG RAR ~ (hREE
AR A SRR AL EAGE G R R R S RE R —
B EEN - O minEBEE A Al AT B RIEE < ARaR ok - B
EBE R TS e 2 BB E £ - IRAE M EE 28 e fAE 2 EIA
BRIBFERECEE - MBUEREHER » & HEH—REEREZP
> RS ERERE (RS2 R MR BRI ARIE 2 & - 8 R BUTAE
A RBSCER R (TRENZEDE THBREE ) & THAR) AU
T#) AREREREREZESR Wi geBE i -

I - BEERREERDERLDEZE

ERERRNBECIFEE > JEAEERERFIHOCER &
REBHLE > 1 B BEEEIRFEG > I R ETREE
AR BB AT EnC BRAEE » R 2 RENIAR K
HRFrms BE] BES - WHRERZERERRAMS &7
#5E1F 1955 -] Mastercrafters Clock & Radio Co. % » #f LI AL 5E — 3K
B FAREGEAAGE > HoMh TR ) REEE—ErRlE [ FEH Al gerE gk
WREARRE T » it (dth) (M5 REREsRE » )Y@ A iR E S5 L Atmos
ISP AT RETE o MIfR ML SE R BRI AR 1962 TR BERETE AR 32 2B 0 T
fibRe%iR < THEEE 1 —3d » EEBEMA AIIEERREERE 2@ £
i HEUEERIEERAEN -

FHET AR » FRIBNESEPRAGE £ 28 - 2 HAE FEPREE M £ &2



IR ERRERDPEINT BB ERRI14FERE EFHE13RRFHIREIGFFALE 19

LENENF ” « (HERIRRIBNE B S BREHAE DR A8 i - iR
FEMISZ N PFRFRILEZ B - BE S AT REFARA R H R F it T
£ REE  —OFNARRREZFIE LM - 15 2 AHEELER
R AR R B RAE R AL — » THIR BRI 2 3 E P B B ER
BAfEENE - HAlfs SRS REHRITANE - IR R R R IR A AL v
ZNERFE - RERPERERRE - EE0SRERE 2 FE=Em T
BAAEE ) B THHRRA SR ) 2 ELRE Y B G -

RIS » RRERBERE G - Br 7 BRI & oAb
HHBAR M 20 - 215 DUEFBIIE (A15EE) ARERIERRE 2%
e L DUERIRBNERE - ITERRIE S RBEREREZ 2% - &
EA] DIZR 1962 FEEREEST 32 287 - DUREEREIESS 3 RZaLik
B RAAERER A AR - 2R A TR EE ) 5 THHR
N ZTEFR  BIMG DU AL 2B T -

2 - W B RIRAE RGBS

fRe ERAN AR - BAGLIRRERRERRE - Ik 7 RLERE
MR TR ARAE 2 B IR (R B E IR BUR F e il DU - M LR IRR AR 2 71
e JEEEEEREEE 2 TEE) NEEEAR - 5 DUF M A
VR ARAERRRAL 2 — o AL » AP BRAT 28 ~ FREBARE AR A - B
HHABEAN IR E B P S R VARt - TR ER R R ER5 B A - Bk
B R B BREBL 2 HB PR » S HEI TR A Z T o

— EEERERERERERIABIEFRE

HEXBRDERERREZFIEFIR - MR DA =R
{ER] DLER /@ 25 A 58 B B vk loe W 2 K2 - AT - 1971 SRR AR —

39 BRUA ARk 0 B41-45 0 2012579 A 48R o



20 HERIESm S tUE SH_H

A FEREBETERT AR 2 Syntex Laboratories, Inc. v. Norwich Pharmacal
Co." ZHhig T : 1962 FEEEREIE (Lanham Act) £ 32 {RIEIE LIS - HLIfE
FFEEREERAZIER Y+ 1980 - HEFA S JUKGHE FIRERAAIRZ
Levi Strauss & Co. v. Blue Bell, Inc.” ZH1=E5E : #%5 Wrangler 247 HFT
it » REATREER B ) HEH ZRERT - (IEEREE
HIWENEENER - [BE) BEE BT Wrangler BRI » HATE &
Strauss FARLE A RTEEZEIR * + 1986 4 HEFHSGE - EREBL R PR
Z Lois Sportswear, U.S.A., Inc. and Textiles Y Confecciones Europeas, S.A.
v. Levi Strauss & Company™ ZHEH! : EREIAE B RIAE S B R PEDE
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ZIEE]T 1990 FAR > B IS 1 AREBL AR E L AT A B R
filt o FEWE I > MEAESTE SRR IR i — 20 280k HilA : 1993 4
IS 3RE PR E TP 2 Payless Shoesource, Inc. v. Reebok Inter-
national Limited and Reebok International Ltd.*”” {1 » BFFSKGE F3RiEREH

40 Syntex Laboratories, Inc. v. Norwich Pharmacal Co., 437 F.2d 566 (2d Cir. 1971).

41 Norwich Pharmacal Co., No. 481, Docket No. 35398, 1971 U.S. App. LEXIS 11579, at *
4, "5 (2d Cir. Mar. 2, 1971).

42 Levi Strauss & Co. v. Blue Bell, Inc., 632 F.2d 817 (9th Cir. 1980).

43 Blue Bell, Inc., No. 78-3119, 1980 U.S. App. LEXIS 12345, at **13 (9th Cir. Nov. 13,

1980).

Lois Sportswear, U.S.A., Inc. and Textiles Y Confecciones Europeas, S.A. v. Levi

Strauss & Company , 799 F.2d 867 (2d Cir. 1986).

45 Levi Strauss & Company, Nos. 85-7880, 85-7976, 1986 U.S. App. LEXIS 29464, at “ * 18
(2d Cir. Aug. 27, 1986).

46 Levi Strauss & Company, 1986 U.S. App. LEXIS 29464, at * *19.

47 Payless Shoesource, Inc. v. Reebok International Limited and Reebok International Ltd.,

44
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EOREN T 2000 F2 1% » REIE WA KGE - aRE bR B2 /il B b
Z R L ST ERIBIE IR ZFER PR - 140 : 2005 - S
253G F 3R VEBETE AT AR Z United States of America v. Jerome Daniel
Foote™ ZHHEH! : ¥ Jerome Foote HIAA H 1 THEBRLFITRE G 24 Fa (R & P i
e B T8 F ﬁﬁ?&&iﬁﬁﬁﬁf%i%ﬁﬁ Nl 2N BRI B 8 Ll ng T
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998 F.2d 985 (Fed. Cir. 1993).

48 Payless Shoesource, Inc., No. 93-1035, 1993 U.S. App. LEXIS 18349, at * 13 (Fed. Cir.
Jul. 20, 1993).

49 Payless Shoesource, Inc., 1993 U.S. App. LEXIS 18349, at * *16.

30 Insty*Bit, Inc. v. Poly-Tech Industries, Inc., 95 F.3d 663 (8th Cir. 1996).

SU Insty*Bit, Inc., No. 95-2260, 1996 U.S. App. LEXIS 23464, at * 25 (8th Cir. Sep. 10,
1996).

52 Insty*Bit, Inc., 1996 U.S. App. LEXIS 23464, at **26; Jason Allen Cody, One Cyber-
swamp Predator Pops Up and Slides into Dangerous IP Waters, 14 ALs. L.J. Sci. & TEcH.
81, 113 (2003).

33 United States of America v. Jerome Daniel Foote, 413 F.3d 1240 (10th Cir. 2005).

54 United States of America, No. 03-3263, 2005 U.S. App. LEXIS 13388, at **2, **3 (10th
Cir. Jul. 6, 2005).
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BEAE > 2006 45 G FR 55 /S8 B AR LB AT AR Z General Motors
Corporation v. Keystone Automotive Industries, Inc., and Tong Yang Industry
Company, Limited” ZH5H : 5 GM AT #H% 5 Tong Yang A FITER
HKFIE (grilles) ZTHRI{E (Placeholders) [ > FHIE & Z bow tie
1 GMC Rt - BEPR S < B EREREER_EREHE » AN Tong Yang 3 F]
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PRI FS BRI i 7RG R PR R - B B R A AR AR A
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35 United States of America, 2005 U.S. App. LEXIS 13388, at * 9.

36 United States v. Torkington, 812 F.2d 1347 (11th Cir. 1987).

37 United States v. Yamin, 868 F.2d 130 (5th Cir. 1989).

38 United States of America, 2005 U.S. App. LEXIS 13388, at * *9.

39" United States of America, 2005 U.S. App. LEXIS 13388, at **10, * *11.

0 General Motors Corporation v. Keystone Automotive Industries, Inc., and Tong Yang In-
dustry Company, Limited, 453 F.3d 351 (6th Cir. 2006).

1 Keystone Automotive Industries, No. 05-1712, 2006 U.S. App. LEXIS 16450, at * 2, *3,
**4 (6th Cir. Jun. 30, 2006).

2 Keystone Automotive Industries, 2006 U.S. App. LEXIS 16450, at **2, * *3.
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FHE > B & FRERT 2007 TP Z General Motors
Corporation v. Urban Gorilla, LLC* FJZEFIHEE : JF15 AM General 2\ F]
{F 1998 4F 10 HH#EHER IR » ZEKHEHE Active Power Z3F]Z Urban Go-
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Gorilla Jif ) BEREIE Z P MBI PG AR (L 5 R B T - H LK Urban
Gorilla FIT Hummer [ 2 i » J5 &5 GM A F F5k : i & & &3R5 Urban
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R PR RTG53 * o HREAE fth N EF St 77 B Be S TR RS GM A&
AEFIRHIRERUE 73 355K - T LIRS AR 138G - 3REbe a8 - A8 i
77 EbE ) A EiEERNRERACEE SRR E - BEntlERiER
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H I FEF] Urban Gorilla Z 5B » HIEEE 5 Hummer 52 (K
'l 7 FRAE S GM A FEIEER H United States v. Foote™ % ~ Chrysler

Corp. v. Silva® & ~ Esercizio v. Roberts”’ % ~ Polo Fashions, Inc. v. Craftex,

63 Keystone Automotive Industries, 2006 U.S. App. LEXIS 16450, at * *20.

64 General Motors Corporation v. Urban Gorilla, LLC, 500 F.3d 1222 (10th Cir. 2007).

5 Urban Gorilla, No. 06-4128, 2007 U.S. App. LEXIS 21907, at **4 (10th Cir. Sep. 12,
2007).

66 Urban Gorilla, 2007 U.S. App. LEXIS 21907, at * 4, **5.

7 Urban Gorilla, 2007 U.S. App. LEXIS 21907, at * *10, **11

68 United States of America, 413 F.3d 1240 (10th Cir. 2005).

%9 Chrysler Corp. v. Silva, 118 F.3d 56 (1st Cir. 1997).

70 Esercizio v. Roberts, 944 F.2d 1235 (6th Cir. 1991).
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Fifth Ave., Inc.” 5.2 WL » TR E i 2 B E 2 i L ERZG B iz HAth A
5% BRI E M (B4 BEE E 26 BRI S — X L3k
EBEIRGIH 1986 2 Lois Sportswear, U.S.A., Inc. v. Levi Strauss & Co.”*
ZFNR » R - SRIEER ) S W REE AL T o

— - BEEREHIR 245
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7L Polo Fashions, Inc. v. Craftex, Inc., 816 F.2d 145 (4th Cir. 1987).

72 Urban Gorilla, 2007 U.S. App. LEXIS 21907, at * *12.

73 Louis Vuitton v. LY USA, Inc., 472 Fed. Appx. 19 (2d Cir. 2012).

74 Louis Vuitton, Nos. 08-4483-cv, 08-4525-cv, 08-4528-cv, 08-5108-cv, 08-5273-cv, 08-
5290-cv, 2012 U.S. App. LEXIS 6517, at **5, * 6 (2d Cir. Mar. 29, 2012).

75 Hermes Int’l v. Lederer de Paris Fifth Ave., Inc., 219 F.3d 104 (2d Cir. 2000).

76 Levi Strauss & Company, 799 F.2d 867 (2d Cir. 1986).

7T Levi Strauss & Company, Nos. 85-7880, 85-7976, 1986 U.S. App. LEXIS 29464, at **
17, **18 (2d Cir. Aug. 27, 1986).
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See Katerina Shaw, Likelihood of Coexistence: A Comparative Analysis of the Interplay Be-
tween European Trademark Law and Free Competition, 18 U. BaLT. INTELL. ProP. L.J. 51,
67-68 (2009).



26 HWERIESm S tUE S _H

ML EREERZZER " - WH - [FHEEE - e mHImEREA R
JREGR - E TG RER A IR AR ~ (R SE G R A A AR A2 R A
ANAMERIEGE T it ks AR M RS A > A rh sk S R ] Bl R
SR R ERZAIE KR TR A& Z b B g e AR AR B
WHRBR TR G R - W R ETEE A R R SO B6aE L ™ -

Mk s P AIRAR - HERHEARAR PR Hifpk
PR BB AR TN JEERF > W& TNITIAUL Ffk > H TNJ F
fi k% DLEERR B A A > B S @R R — A& E - PSR
D@2 A GBUERERL - BERIREER - O miimdEs)
NFIFTENR .2 ERIEERGE » HGJEFR B p ik 2 B #i PR E R T R ™
S KR TG ek 52 2 2B & 5 i 6 G IR A Al R R B ZE A IR A F]
Fhg 2 PR R > (H S PG HE A R A R B AR GRA RS
LT R M Bk RG AR > A Brte i DAL » Bl & i G IRA ] ~ RS
FERRAFMREZ B EEE AR o

T MAREER - HCAAIER BN AT £k 0 AL B A A B MRS T
BEHARNG] ~HEABEARNNHLZZI RN BEAERRERAZ KL
AR BEEMEXRIAFERALFF3EREH LI ZHt» L5 —
BHF——FRRIBFERBAAFTESORRFA 2L ZHAAE © [ RTH
RERY » BHHBEAFTEN > HABABEL AR B > W THRKRA
ZREE WA TERRA) » FRERTHERABATEZGEET - HETX > BEX
AL L RMRA > EABE LA T SIATHREWRS » AEKREZ
JE o AF WS EZINANITIAUT A » RERBAZFELARTHZINELE » A&
BEZMIZEGHTAN L HAMBELEEEEI R T TARRAERLEZH &M
BRRAEZE o | FEWBEREZRIGEERBTRTHORREH LT

80%%\~\<L>%%o%i%%%é%@%#&&ﬁ%?%%%&?ﬂko
Bl A3 ©

8L Z A PIrs A RNG] ~ E BB EARN NP REET - HEhIE
NG T IR BB AEEE AR WL PR EARNE] S AR ER

RG] RIS DR L ERRARDAINE LR B L0 EER
1045 ERALFHI3ERTH AIRF > WREREL RARDBERRARDT

RARBYHAAZ —> mAIBFERAFFHS0ORRFH L HhERE :

TREMMHERAFLIFRBAALZEIALPAERLEANA - | FLAEEHE X

RIS ERATFFTHSORRFARILZI BN =~ (=) 5 o FRFE o
82 FAIEE o



EIRERRERDPEIMT BB EER104FERE EFE135RRFHIREIREGE 27

RO » BHABLRIAR DI ET R & 250 - o fmmaE e & =] Bl
EHEERGRAR ~ HERERARA R Z B S > el 8
FAEERESEZFIERE - thlt@MEIEREFH TNy - H TN
FICZ VTR » Bk 7 ASBHERZ S SO > Wi 2 SHETH
1 » HAECHRE MK - T ABE R B A RE SR 2 ™ o (HA]
He » IHEH MRS TG IRA R KGR G RA AR -
Hith B REEF R Teef B E 8 - B miindEs)
REN A b 2 R SRR EREE - BRI — TR0 - bAoA A T
NZASE

ERRE Tt iR & PR A R A F] ~ (G R AR AR ZF
T PR > SRFTRR B E B G o o H AT EEN R & DR 0 R ZEAS
H# & PP iR IR A R B G R EEE IR A Al ~ TR e pkaEE » AL
W5 P SR A IR B R GBS A TR A B I HRE e B 20l - i i
W B o ot o Hh s ik SE A FR 2 W BRAG B B S A IR 0 RIAE o6 M i A=
G INVEREE R 2R

(Z) ES1TBUERT 98 FEHISSE 1469 SRITEHIR

KREETIRIR AT GE (LU EATRE) 5520 65 1 B 13K
F5 24 R 2 FRED > MEIRIERGIZAZHE < A - TEEA ERIBERAE
Sy 725 o FERAER - RO ERAR (LTI EAR) (£
2005 4 7 A MTEFE AT S ZESG (UTHBATE) MBS AK
R R B PR/AF ZE$ 2 [Super Tangent| ~ [Top Tangent] sz [EZ
Tangent | F i amfUSMELE M » (REDEESIR/AF] iPod Shuffle) FdhhZ ¥t
BUFE L (MR R BOA S BV RIERNZIE - MHARA AR ZE
B s 2R GIRAFATEH 2 [ Tangent) A5FE N
B RN T2 TiPod Shufflel RfohFHES > FETHEL ~ #8315 ~ K/ NBOR TR

8 RATiE o
8 RATa o



28 EHEBRIEFm S TUE S _H

B2 Wi ma SIS EE - M2 AOKZ R A TR 2N B &2 IE
A TLUXPROJ FiEok B  (HER A MEREEHER ) - g
ERRERRZE S

ARZF— FIR AL E  QIERD - R AFRIFTERZ K TIEd
A Bras AR > TR IIRe e E > M BRI Z TIRe -
BRI IS AP AR 48 HAEREr stz SMELIE R ~ &1 ~ BEE
T3 EEEGT ~ ERE > BB RRIMEAE - B S AR R R
ZE%SGO

M B SRR EIRAFLS Mangent) RYIH5HI6 %
o HL U] DA R I T 45 2 R A R TR o SUBRBR A FIR
REFRRT - FiEREZ R AN AR O e REE
AR BT > R I AT R 2 5 Y o

% REITBUERO AT & LR 28y - 3 EARASARAF]
F5% TiPod Shuffle) ZRAEER - BaERAIR  BEEEEE?
YIREIZIR » WiFEAFEER 20 fRATBIRIZ 8 > ST RE a2 T8 R
VIReAES  NEH M MBUEREREZE AT a 2RI - £H
FHERL L SR ™ - B R e TBOAR R B R N F 2 EAREL > 0 3
€ EMBIE 22 BT SIS GERER O GRS FE S
PR RN F] 2 i BORTER R M A IR N B 2 R - & AR
20 1655 1 THET 1 K5 24 R HMUE - HURE (BIZACEFITBOER 96
FEJEARTH 998 SRATEIFIR ) 2 PIBGARERR ™ « (Har AR - AR
EIRASESRAFI R N EE TERREMER ) 23R - FiiWE
A MRS D RE A R - (T R E RS R - &

85 =

F R S ATEUR RS A ) F 5 14693RAT BLH| ik o
86 R A o
87 R ETi o
88 Rl
89 RFlATaz



EIRERRERDPEINT BB EERI14FERE EFHE13RRFHIREAIGFAE 29

TTBOERE A A A H B —A 23t -
(=) EXSFTBUER 96 FERFE 998 IRTEHIR

RZE TR i S ATBUERE 98 HEEEAIFH 1469 SRATEAAR H—
WA HROIRER : [R5 - FRERRGARAFL 2005 4
7 HE - S AT RSN EHE R A IRAREH Z T Super
Tangent| ~ [Top Tangent| . EZ Tangent| 5% pdfh .2 /M E&ER » (24D
BIFEER - SAREERERAF lPod Shufflel Rt /HEIFRHEL -
[(EHRHER SEBOAE & A R R AR 2R - TR A TER 20 10R5E 1 B
1K 55 24 R RURE o K& 21 & DURET 95 R 20555 0950008944
IRKEIR S LR - BARERRDERAF - BLL: 2= AW E LT &
55779 XEEEERGE > REEN - ERERRGERAFRM R
TIEEARL - BramiE 2R - BT REete g X i AB S B BERE
FIDIRETEIEAR » IESMEIAS B R i R AR hRE - MIEATERTIZ &
2™ o Wiidps i [ Top Tangent! ~ ['EZ Tangent! K [iPod Shuffle] 2%
FIEEERET R ~ TR T ZEER o B R MBI L > NI - N EnE Rk
JFIEIE + S TSuper Tangent! PSR IET ~ 7510 ~ BHE ~ (LR
b JRER SRR - SARERIAIRAFZ TiPod Shuffle) AN[A] -
far M R E Z R R 2N NP A IR FZE$# 2 T Super Tan-
gent| ~ [Top Tangent] K [EZ Tangent] “&iifh » {KILE 5 - MR
A SNTESS 20 6655 1 HES 1 A58 24 RAUETHER - RS EnE - 34
KRBT HRAF AR - SRR - EoERm » & EZ LS FITE
BT TBERL ™ o

R - BRI A TR A AR A « U4 36
SR AN 5 A AL 2001 QU 1 iPod W (7 A4BE 5/ » ACAIE
iPod %5717 A R ~ WP B 5 8 2 T 53 S 0

90 R Z I HFITEERICE BT H998IKATEH k& -
9l B a7zt o



30 HERIESm S tUE SH_H

MR E TG » DUxAVBIE A —BE##ET 2 TiPod Shuffle ]
e BT R EEE N o JRE SRR - AREER M ERAFZ TiPod
Shuffle | Fmn P EELETIT » £ AR RBIIEIE TR EHE R > W
ST AR o Hopg e o AUV EERE A R o WRE R 2 B
ZHE R KEBCZHEES  EAEHEENAE  BEF KRG 2%
OB - DEEEEIE G E R B RS A SO RS ER - R
B AR R E AR MC IS REA - XWREER - ERE
ISR A IR/AHE] TiPod Shuffle) .2 BEHERET - SREEE > JEERE
FBEL 1 2 THEEEA B ~ TR - TH L RERE BRI Z TiRe ” -

FEEENE » 2K ARG PRAF] [Tangent ) 7L #31E
KN RTE > Vs &350 - SR B AR FIRG i - itz
AL Z R & A RN E] TTop Tangent) k2 [EZ Tangent) & i
BlEmA & EBURAEEELEERNZE > R ER -
PR B GIRA T2 FIEAES 20 BRHE o HE
Erd - SARBEMGERAFEL - S AT BB RERHE G
HBRAF TSuper Tangent) 7%l FESESMER N > 7 oL MBLE AR

LUXPRO.J Fik » NE @ EGRERERE - JhEFmES > FEE - K€
B FHRR R BRG] - (EPIBNEER » TREZHR > REBEE > @
ARERERTRER NBE) BEEZHE = HLAIFEE TEREE) M -
B DB BEEEIEEN - AFEILIEE W E EREF] A2
R EIRE o B ERER A AR SR B SOt BT BEE
ZIRBEINIIAFEE o MILEREE 2BRE  ThRNE XS P8EEE T
M5 Ll BEEGE OMBEEIEBEL - £MEBELZHER -
K » & IBEE T T Super Tangent ) 722 & (1 (E FR A {5 FH F » S HLAth Y &
HIME - Mt EEHERRE FSMHREE A N 7RG » F—EE
it BB G RN - ARBGERAF ZMEM » 5L

2 R .



EIRERRERDPEIMT BB EERI104FERE EFH135RRFHIREIREGE 37

P B S5ERE - SRR A IR Rz e R A8

W AP ARZGRAT AR 53R - AREROAERA
A £4R TiPod Shuffle ) Z K J7IEEM » BB R T2 &M - (K
[HIEF % 1 ol AL E SEE S i - IR RTER G - K7
T M R ATEE B Z IR - RS RBA#AT) - [ERALER
MR B R - IR AR R - B - HEER - HRE
IR HIRAFZ TiPod Shuffle ) JhHR A &R Haat » (& L BEMKEE
P2 2 WA - RS IE N 2 55 - NBEEEG#HIL > 2A
AP AR AT EES - BN R R < Em - SRS 50
SE BRI IR 13 B PR N R 2 v i A > BRI & = B 2 R U I M AS
[l - B EE MR © —fi% iPod (5 FHH ¥ AR5 £rE - SR
R PR I s i 2 P R ~ PP A RF S R 2 B3 H MP3 Player i
BEHEIERT MR RIAEE RS - SR RS - G R
BRSBTS FE R A BR 2 7 0 58 S A P56 20 16655 1 1
B KZIE - SIMASGERIBIR A IR A R i A4 Ry T Super
Tangent | » i H IE [ B B TR HESURIEE T8 » HRSRRETRAL -
BERSMARFERBRARA R Z TLUXPRO. iR » FAEE DL
WAt > ST R RA B IR F 2 T'Super Tangent | 7 it Z Hi
fRELIge > BRI SER - SRR AIRAFZ TiPod Shuffle | B
BRI EASEHBREE RS2 M A SGERH R B IR AR 2 it
BLFESE - BRI A IRA R Z MM R A —A0K - 2LL - #EFE2
IR e 3 A R A A 7D ER M A R dh I - Rk 22 B fth A
PR A e - SRR A IRAFE 2R » BRI ERL S
P LKA NPT - ERBMAKFE R AR AR R AR
AR ERZEIRM - SRR - HRABMROERAFFERZK
JTICIVE R BTt - 1% B EgiF i » RERA S H BRI 2 &

93 Rzt o
o FATEE o



32 HWERIESm S tUE S _H

WMiFERE SRR - ERERRDERAF I ERATIERE AR -

AU FTBUE A ZEREA T EERE - ARBEIRE Bz o 6 B IR 2
Er - EREMROARAFAREBESIMALZ R RO ERAF EEZ
['Super Tangent) P oty HEBUE K AR IEE 20 6655 1 JHES 1 3K B 24 6%
RUEER 73 2 RSy > ISEMB AR - M H R RSN - SARERK
B HEMRAF] TiPod Shuffle) Bdh A ~ RITICHE & B fimd -
RO R it & O MBUR B - TR HRRL s AR 2 BRI > T
FEERIK BERE B DHREME TR RAFAE LR » FEE AR & 2L MBI R 8
MELHERIEAR B & % - SAREMRD A RA R ER 26 - 5%
INEES 20 REE 1 TEES | SRPFTEZ TREL ™ - Rl E#SE AT et
TTONTRESS 20 6658 1 JHER | AR IE 2 PRI » Bk 1S A s iR (2
Z AL RN T TSR RENAEE T e - TRMHESCE
L2 1 ke TE B NG iR ) B2 A > FrlL o & AT g
ZATBUR Y » WA/ HEITER o & LUEBRREGE » B &35
R EM A RA TR 2NN Z R B G IR AR 472 T Super
Tangent] P MEL » &SN FIEE 20 756 1 THER 1 3R 24 RFLE 2
B WEATEEGRAF LR  BEEEZES " -

MEERERENE - ZACEFETBUABA RS A < B W AR K e
{TBOEDL - SHEMERRERIREN S - IRICE R 3w 2 L - EER
INUEE 20 R4 1 3HE 1 Az THHBHER SR EGRE#E ) - (RIFELE R AL B
WA rRe s R E - IBEE X ARGRENS - MEREEEREME
R L o R =R e THEAE ) 2 HE A - TRIEE BRI
A HHBAE S + IC - 805 AR G 1 DL AR e < FHR S 8L
BEH CEEER T PR R s I M 2 RS 3G BERE © 13
5 ZAEFITBOEGLS APIR AR - ARERERRRE < FE

95
96
97

| D’;‘\;
ol ol B,
[P v Vv
o o o

pu P B
=
i

2|
=

_\\;



EIRERRERDPEINT BB EERI14AFERE EFHE13RRFHIREAIGFIE 33

EH - BEE B RBEEEN - BRAPIPOREE TR BRIE
RARAOE T (HR e RENY—HE - ALl AP n] e e T
MR BRIREIRGEZ AL AL - SR FRIBIA R SOkl T i
BRERREN S B LEREEH 7 — AP -

= BERVEME

BB AACER) TIRENEARE S A I S M AR i SRR 2 A
T SEE GRS - ER AR 2T HRIBHRE - 1 R 3
FTi@ it & pa S B S » O F At A3 & 2 R8> s A G & ~ 22 - iR
B2 MGG EBUEIRE Z ATERE > ZEEENZ— > T THE
ERBER G " MBS 22 5 25 16 RIAHLENREZ
BR - AHERINFEHENAEEN S - ME KHEILSETBUER 96 8
T 998 BTBAA B R » BEE M EFEEEE RS - M
Ko THBAE ) WBEEIEN " AT LLATFIES 22 f6RBEE 25 16 - TEfRFE LRE
A AR ERIRERE M 2 22 -

R - AR RE R < ARA L - iE IR EH 2 — » 7R
B TIRERE S M4 " R A EHBUE RGBS e
BB TG ER  AMER R S DU B R i IR 2 A - B
e IMREIREENGE) CREFER" - i BEMAE TREREE
Flgx ) ZALEER £ E o REEPSOREERIEERE e’ E
ARABHIREI 2 — > HIRERE P £58 - Em araah HIRWMEE K T

B LEANFRGEFIERTT  THEEIGHFREEEAE > R G
NPRF o REBEIRTRER S KT ARK ) FAMFLHEFUE &
Bl & # A4t & » http://law.moj.gov.tw/LawClass/LawAll.aspx?PCode=J0150002 ( 5%
BESER :2016/9/29) o

9 &b FH FATBORIRI6F KT H998FAT B ik o

10 2 RAAZE B AR T T : TAREHRME - ERZEH - BRAZEHE B
ARBAEREAE  GETHAPRF > RELHLOEEFTHEE > HH TR
o ) FRAEMARER Mk o

01 gRmg ¥ > ArdHazl » AS o



34 HWERIESm S TUE SH_H

TE1 BEHEN ' o MG AEBUTZHEE B THEEHRBEH R
PRANZIEH 1 (W1 AIEEE 22 168 ~ 55 30 1REE 1 JHEE 10 3K ~ 56 35 f6¢
B2 23 B A3 SR 2 A 3K~ B T0RE 25K~ 5B
95 M550 2 AR AR 3 3K ~ 55 96 fieith 1 T8) FIT T E BUHBH A RMBHREZ
B (A AR 30 16655 1 BEAS 11 30) mE2RBIgE » TR EE L -
MHHBHASR ) MIEE R ERE NBE) BEETEN > HLUHERAGA
7 TRBEEBEE MG B TREREGE ) 2 nkEHr '™ -

AE AR 2 » Bt o8 B 5 G _EAABRH S SRR A REE A 2 AR -
ERIRERE ZHERAE - o TR EMF RS Z AT T - ik
[EHE iRy - NG EME A BB - WHRE [
‘EHE TR AEEEREEREE A 2 Mg ~ Tl
FH & AL 2 R S ARG > W AR IR ZER ) " AR - I E 2
REEIDORGEERIEERZE ) HRERGE L ER » BH MNAZES
(1) #RBEENTLIEEIEE A E M AR & 2
2 (2) @RS B RIE S EREE R E E A A
(i) MFHEEGE S (3) PibFefris L2058 & R B
WA (4) Bkt 2 S E e - ISR HELRIE - ANGES TELE ]
MEHMIHS 2E - BEPEE ' - Bl b ERIEESE 28
o MERRIEREE G > FeriErin s AL - # LI s iE e
T o SR S A

fo L ifia - FBREBE—FAtamt G € ERBHERE - HESIIARE
ERERRE M « ILIh - REeE B e BB - s B RIERE

102 240 552 5 AT4B3250 A6 ©

103 2 %3 > AT493520° B76 °
104 B #7322 o

105 552 > w49355 > 16 ©

106 R ATzt > A2

107 £ #54% > A7483237 > B109-110 ©
108 Bl Ajsz » A110 ©



EIRERRERDPEIMT BB EERI104FERE EFHE135RRFHIREAIRHGE 35

ARARZ I - BIAAAER R - AR - BRIRERAE SRS - JIRE T
1 IREE  HREEMZE NSRS » QSR EREDEEEH
HEE o IR IR v A AR P N HERT - Ty RS RIE R e ~ B v
i o (ERS B B AL - R B RIBERAZE ' - HEE
HIRE » B RIEE R E R B AR 2 R A A R A - CH B G 2 B I f R
SEREE N HRE - REE SRBNERC BRI AR PR N A
KRB IE RN G S S AR A ”&Zﬁﬁﬁ*‘” » HEE - EER
PR HEm A E RS - ] B L — BB R ERRE N R85
A o

FURE A P 38 S AR VR AR AR T 2 2 H B B B AR T > 3 ATE AR
HA SCARGR I AR VR AR o TRV AR JR AU - /i R e S 3 Bh 2
BB RFREAI - AR MR RGE 2 B D - FHEE 0 B ERIEE
PRI AEHRIE T > S KRR R 2 AR » R T8
EEHTABNERRNCEEREENE > Frll o RRLBERESFH
T@T%Eﬁ%%%iﬂw-%%@%nwﬁﬁﬁﬁuWZ%M’WX
B2 1962 FEEREIE 32 2B » DUNGEFREESS 3 2 TiERK
ﬁm@%&wﬂﬁiﬁrm%ﬁﬁﬁjirm% IR 2 TE 7 i
FE IR ERIRE RN R » hnT DO R v aRatE A
BRI R 2 KL o IO - BHREPLfEE B IRBEE - R B R E A

109 |5 5732 o

10 B A732 > A111 °

11 Rebecca Tushnet, Whats the Harm of Trademark Infiringement?, 49 AxroN L. REv.
627, 627 (2015); Michael Grynberg, The Judicial Role in Trademark Law, 52 B.C. L.
Rev. 1283, 1287-1288 (2011).

12 Graeme W. Austin, Tolerating Confusion about Confusion: Trademark Policies and
Fair Use, 50 Ariz. L. Rev. 157, 174-175 (2008); Robert G. Bone, Notice Failure and
Defenses in Trademark Law, 96 B.U. L. Rev. 1245, 1268 (2016); Michael Grynberg,
The Meaning of Hana, the Promise of Lexmark, 39 CoLum. J.L. & ARrTs 41, 46 (2015).

I3 R EHE > REBAERZIARE—UANLEBAEZE T B2 PEREHE éﬂ?"’i}’rmﬁﬁ
AT 0 B105 0 201346/ : IREE » AW A H AR RBBRERHZRG
RAXABAT R BEMAEZRIOFEAARTHISIRATEA ke » &
AIEF 5 250 » H32-33 0 2016544 ©



36 HWERIESm S tUE S _H

ERER > F2H )/ HRERRAZEZRINF - E1E B8 &
RIBEBEZIEZE - Fiple & # 4 BRIERREZNHEFRARE - A
A AR A R R B > HES TIRTREE &) 2
IR > AN P AR A e SR S B IRt 9P » P — I 1 B

LI -

00 - ¥R iEE

& N> EEEHNEE R L#RZE B d (Trademark Trial
and Appeal Board * TTAB) JJi BT 26 (55 < i S 251 > 11 Saul
Lefkowitz /i 1975 fF-% 1981 FH#E T4 ZE B & 2Z A K (Chairman) ">
fAER%Z B &4 25 HEBIIE b Bt —HKei - 5.2 & e i
BEEZ®RINE - TEMRRMPIENRERA 2B 7% - 1 "W BItE

Pl 2 B " o

TR ARENET > REERFEE EiRab (LU EMaTE ) Rk
BIEINERE ~ EITBUERE ~ Z2ILEFTBOER (LI @ElKRE ) % -
BRI ERIBETR PR » S EE A < BERE (LHEE
RIREDEE) PN - A HERE H &SRR R 2 % - NMERESTE T
FERBEERETS ~ SRR E AR ~ FM ML IZHE ~ REIRGE RS
A - A ERERRE B LR > RERBERFELE - R
£ ML) REE - EEEREBHEZE AR > EHERF M
IF o fEREBE 2

fHS S - RENZEGE D - B 7T 2ILEFTBOEST A B RIE
RRRASZ I - A EMIEOR 2 BR SRR - TRRIA AR 20 655 1 28

Es

114 programs and Events: Academics Saul Lefkowitz, http://www.inta.org/Academics/Pages/
SaulLefkowitzBio.aspx (last visited Jan. 26, 2017); # F % » #A4H325 0 A121 s RE
i FlATEE > A28 0

WS HFZR > Ralst > A121 REJE » RAfsz > A28 ¢

16 fRESE » FlAT32 > A28 °



EIRERRERDPEIMT BB EERI104FERE EFE135RRFHIREIREGE 37

1k TR EEGAEE ) - MERBEE RN ERMESE S
AR =B . THBAE ) XA > TRIES BRI Z TR R &
#F BRI - M2 EWIHERE - R TTBOAR S RSB R AE
IRELETTES Al RERE I BRI TR AR AGE TR AT - ITEBC RS BRI

pum it

BFF R BEG A AMERATE S BRER PR RE - H—Falam &
RiEGHE - HESIANAEERERREZMS - Al EHEE
;s

I

"

IR > BB TEHIRIRE] T » BT ARE 2 BB AR
RefetE— D HET R o HER b HREAIAE R TG B RIB AR
BRI AR R RS - LAEATE B LR E R ERE 2 B E
o AL TIRIEAEE M) ZALEERRE - R EER
HISOREE > BRIERRE HREEBRIE 2 — » W HRBE - Kk
CHHBRTR R ) FO THHBH AR 28 - HERA R NBE) HEH
TERIZEE  E2E - s AE B S R R AR B R IRR AR (R R A AR
SRRl — » Haf i EAEIRE IR 2 e R B L ERIRE
ARabL B MM E S 2 G ISLIRERIEA S > HREHm
Al R B e ot PR EAG 2 (B - 53 S 2 PR a6 ZH ] Sk Pl AR
BRERIEE ZF TIam e o

GEMGm < > s RSB B RIR R ARGE < I SRARARNE » R AR
A RSO R 2 e > RS TIRIEE £ 38 IR - 6%
RIERAEE < R A2 e BRI RIR - B3 BAER
ARIER THHBIREE ) B THBIAR) R 2T/ > @5
LI 0 b S b A AR dL 2 FTRel: -

M

=S S

€
=
£
=
EN
’

N7 2 B2k 55T BUERICF EIFT H98TRATH A 2 B o« FRZLFFITH
HIR965F IR F 998 IAT B & o



38 EEEBRIESm S tUE S _H

{h ~ H5am

HEEREFERAEN  EREBEERENE N 2ER » HiiR
BAEEERE > IR B BEEEIRLE i » AR S i
ANFTBEEE - FEZT » BRIEERDERRERENENZ —  B1&
BIERAR S IEMAILBRES AW » BN 2 2 ik > AIlE A
EZSERR] ~ WERER] (BLERECOE ~ AREPIR) REBRES] (R
ECSCE ~ EBEFIR) 5 > BT A LS o

B TREIRBEEFG) Ty REDEERZ — » Ml sIREE SR
(HIEERIEERT) 284 - T RMERIGREERAYIRE 5 R AR IRE
ZESE  FELIMEEIR B E MG o AEBITIRSCZREE 2R TEEE
FIREERIERVZEE ) M TEBHEARRTBRE ZEE ) W
fere | THERREEE ) ~ THEAR) #EE NBEL BEEERN - O
HEMERF & ERIRES - RAE T2 DB BEEN > HEH
BREREEHRREZ LT o FUNE » RSy EET 2 YHIA
o FEBEAERERRZ PG o DI PES 22 6% ~ B 25k« 2
PR LR BB IRE < AIBTHHER - SEIRZ BUE e P R B R IR AR
REREE ZORIEE - (HRZILEFEITBOERE 96 FEEHRTE 998 57T
B > THEE T FRIBE GBS M ARG S A IR (F PR Ve e i Al
2 REE o

S5 > REEEREGRIEAE PRI £ 2% - BERHGEM £
FIFBIAN © IEANIRIA SRR #5 ﬁ%ééﬂéll% FRKA EERERL 2 Pk
AR ERERRE S - Ba - REERIEZEN ~ REGE
FAIA SR Z B ~ %m%ﬁ&%@ﬁ%%@%ﬁ REBEZIESH
NFTE - BFRER SREERE - RERERLBRERREES -
EHMAREAEE M - BEMERERECAD - MREREEZ
(EFE > SRR DU L AR e s PRS2 (L - B S R BhA o 2
8% o



IR ERRERDPEINT BB EERI14AFERE EFHE13RRFHIREAIGFAE 39

MMz » FTHTHBR B EE RS R AL » HUEEFRBIARIZ -
KBIERITEE ] DA A A - HEERIEHEREHER < BRM AT
ZREC MRBRERH - BRIBEREPIRAE RN > KBEEAE Y
PRGNS B B AR e AR A 2 A - 18 B r i PEER A E AT
HEMHe Mt —EERERREFIE IR ~ 7w - HEME > HBERER
AN AR SR BREBCPITR « AR - H—Biaul & € BRiEwERE - BE
SN FEEEREERE IS - (R BE A E R - R
FH RS b2 L - 2% 1962 FREREE S 32 R 2Bk » DL E TR
B 3 R IER L RAAREERIEHIBISORGE - BRIBEDERE R
FHREAEFI - BOR R B At TRHBIRE & ) 1 TRERE S
SR NG - EOMERE NBE REERLUEN < ERIERGEEEN -

5 FLBORGE SRR R AR R T i AR 2 MU HL B AT - H AR SOK
RS A R AR AR IRV A AR SR - R YRS 3 B RE AR
FRREAL T > A S AR TR RRAE Z FRAY o FHERIE » RIS ANE R H AT
ERRERAZ AL » AN MEW AT RS AL EFERUE - FrlL > AR
[ ENR R AL » EIG LU AR 2 %€ - DLH. > Sk IR EH
EREEEMEREEEA A ER 2R > 725/ VHREREZESH
N - AR H Bt P B R RS 2 X -

BRI - 3 R L ERIR R B R -
RESDS L AER SISO 2 AUE - DURIA TORIIEE £3) 2R -
B Z R ERIERRAIRE 2 r I HAEN L2 2 e B IR IR 2 9%
St o FR TR L 7 AR AAEIR T HERHGR THHBAE S ) B TR AR
T ERE AT RIEE - fm] DUE AR SLREAE 8 ] B L L AR AL
AIREME -



40 EHWERIETm S tUE S _H

224 30k

CP3ZER D

21
I TR 0 T 20065 ©

VETERT » A o 1R 0 20124E 30 -
BRSCHS > paREka - =R > 201244k -

PRAASE » pfdk o HER B E R - JolE > 20155E2kK -

HAFIER

TR > EEPGIEE ZIRE 2B A PRRERR 25T - B E Mt - 948 - F85-
111 > 2006104

BRIE (F - FHRRYA B2 B e A R 2 B P A e R G 2 BN BEERE — (e BB ik
BE103 4 FETTREER T8 1S 19/ T BRI AR » BERIIAN - 258 - H1-35 > 20164F4
H °

f“iﬁijz
B3 > Mt BRI 2 E RS IR E 2 — DLE L 2 W) s L
BEEGRETLG » BN I KRERHEERE YA E i SC > 20105E6H -
BT - RENRE G 2 e —DIEBEE S £ B R R SR A i
i 0 201356

IR FIRE LRERGEZRAIPIET - SRR BB FE AT IR 3R 5 » 201257

|

WER  FEE FRERE B B R BN S8 KA R ST RE
X s m%iﬁi



EIRERRERDPEIMT —NEEEERI104FERE EFH135RRFHIREIREGE 47

NEBD

E£35
Dinwoobie, GRAEME B. & MARk D. Janis, TRADEMARKS AND UNFAIR COMPETITION: LAW AND
PoLicy (4th ed. 2014).

NaRrD, CRAIG ALLEN ET AL., THE LAw OF INTELLECTUAL PROPERTY (4th ed. 2013).

PirEs DE CarvaLHo, NUNO, THE TRIPS REGIME OF TRADEMARKS AND DESIGNS (3d ed. 2014).

HAFE®L
Assaf, Katya, Buying Goods and Doing Good: Trademarks and Social Competition, 67 ALA. L.
REv. 979 (2016).

Austin, Graeme W., Tolerating Confusion about Confusion: Trademark Policies and Fair Use,
50 Ariz. L. Rev. 157 (2008).

Beebe, Barton, Intellectual Property Law and the Sumptuary Code, 123 Harv. L. REv. 809
(2010).

Bone, Robert G., Notice Failure and Defenses in Trademark Law, 96 B.U. L. Rev. 1245
(2016).

Buccafusco, Christopher & Paul J. Heald, Do Bad Things Happen When Works Enter the
Public Domain?: Empirical Tests of Copyright Term Extension, 28 BERKELEY TEcH. L.J.
1 (2013).

Cody, Jason Allen, One Cyberswamp Predator Pops Up and Slides into Dangerous IP Waters,
14 ALs. L.J. Sc1. & Tech. 81 (2003).

Grynberg, Michael, The Judicial Role in Trademark Law, 52 B.C. L. Rev. 1283 (2011).

Grynberg, Michael, The Meaning of Hana; the Promise of Lexmark, 39 CoLum. J.L. & ArTs
41 (2015).

Hung, Winnie, Limiting Initial Interest Confusion Claims in Keyword Advertising, 27
BERkELEY TECH L.J. 647 (2012).

Phillips, Eleanor T. et al., Intellectual Property Crimes, 52 Am. CriM. L. REv. 1289 (2015).

Shaw, Katerina, Likelihood of Coexistence: A Comparative Analysis of the Interplay Between
European Trademark Law and Free Competition, 18 U. BALT. INTELL. Prop. L.J. 51 (2009).

Tushnet, Rebecca, What's the Harm of Trademark Infringement?, 49 AkroN L. REv. 627
(2015).



42 HWERIESm S TUE S _H




HEEBS EEMNEEREINER 2 —HWESREENKEIESR N 43

TR U 3 S SRS &
I 2 — ST BRI IF 5K

7P

B s R2&"

Hx
s
A~ TR i R RSAS BIE Z fsi 5E R

—~ R BEEE
T~ HREZ BEESE
2~ JEEEF R B SERE
— ~ BRRS R 2 Bl
=~ BARsRAL 2 Bl
=~ BRRS D/ 2 KR
VY ~ /s
o5 | SRR G I L 5 bt 2 T
— ~ BIE RS HIEL R S R MATPP.Z AL B FEH5 2
= HBHITERIRE ST S TPPZ R ES ?
=~ HHGERS RIS &0 TR RERE 7 F 2 2
VY ~ SIS 2 1538 S WTO/TRIPShask ?
fh ~ filiah

5t

7

YA E B LA G E AT EA]EF o

OB o Bl R KEAMEEA R AR R AL RRE 2808 KA
BRI B0t & RITB IR o
HZAABM 20165104238 ;s EZFIEAM : 2017520168 o (FiERHE K
FiE) o



44 EWEBRIETm S tUE S _H

X

W R

REEThA TBXFEBEHT) » BAZRE
BT [ EH R ARBIBZL FH - B LAFZ
S EABEREINKRE - Kin » EB G A8 &4
AW RAE S ATBHLD 1 3] 3% P R 42 5 A AR £ o
RERTAH LG ZEALA REHEZLRAR A A%
FOHEABEBREEE RIAAERIBERRIE R L GR
RATAER B » BRI F EHRA o ALHRIKIEEZ
NE > RELRERAZA 2 EHEZ LR » BN ESL
Rl BERFERE T HERE - AL T &HDE » KE
FEINNZARERE > OS5 KFEBEW TG
Mg Lo s KBS K7 @ £ B £ eds AR R R
GO BAHUZLEARINEBYUEERAAERENAD
HE o AHR o ATHRM R EFT 7 5] A A 38 454 B #
PLBERNPELI > LR ESFBEFEHRAHE
WX MERYE - AETIRZERIAE - LEZEF
THANEEREERYE

Megs « ZARE -~ A% BFX



HEEBS EEMNEEREZNER 2 —HWESEREENKEIESR N 45

DoES TAIWAN REALLY NEED TO INTRODUCE THE
PATENT LINKAGE SYSTEM? COMMENTS ON THE
DRAFT AMENDMENTS TO THE PHARMACY LAwW

AND PATENT Law

Pei-Lun Teng , Huang-Chih Sung™

ABSTRACT

Taiwan intends to introduce the patent linkage system into
in response to Taiwan’s intention for joining the Trans-Pacific
Partnership Agreement (TPP) and negotiating with the United
States under the Trade and Investment Framework Agreement
(TIFA). Patent linkage is a regulatory mechanism that has
been implemented in the United States for over three decades;
it is a complicated system consisting of laws, administrative
regulations and judicial rulings. The necessity of introducing
the patent linkage system in Taiwan through the legislation
procedure, as well as the impact of the proposed amendments
on Taiwan’s pharmaceutical industry, the public’s accessibility
of drugs, and the National health insurance, is an important
issue. This article studies the provisions of the amendments to
the Pharmaceutical Affairs Act and Patent Act, compares them

with the patent linkage system in the United States, and then

B

Patent Attorney, Mei-Ying Ho and Partners.

Corresponding author. Assistant Professor of Graduate Institute of Technology, In-
novation, and Intellectual Property Management at the National Chengchi University in
Taiwan.
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analyzes the legal issues to be considered while introducing
the patent linkage system. Our initial conclusions are, (1)
Taiwan’s current legal framework is in compliance with the
relevant provisions of TPP, and hence, it is not necessary
for Taiwan to introduce the patent linkage system; (2) the
proposed amendments lean toward the interest of the brand
drug manufacturers, as compared with the laws and regulations
in the States, which may cause significant negative impacts
to Taiwan’s generic drug manufacturers. The authors of this
article suggest that the competent administrative authority
should investigate the impact of the patent linkage system
on generic drug manufacturers and the public’s accessibility
of drugs; in addition to that, it is also important to consider
whether the patent linkage system would impose more burden
on Taiwan’s National Health Insurance or adversely affect the

public health.

Keywords : Patent linkage, PatentAct, Pharmaceutical
Affairs Act
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SL =424 97| £ : Caraco Pharmaceutical Laboratories, Ltd. v. Novo Nordisk, 132 S.Ct.
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No. 3:13-cv-00139 (2014) VA & Avanir Pharmaceuticals Inc. v. Impax Laboratories Inc.
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52 “A 505(b)(2) application that did not rely upon a listed drug would not require a patent
certification or statement, and thus there would be no occasion for a notice of paragraph
IV certification.” FDA, Abbreviated New Drug Applications and 505(b)(2) Applications,
80 Fed. Reg. 6801, 6837 (February 06, 2015), available at http://www.gpo.gov/fdsys/
pkg/FR-1998-11-05/pdf/98-29610.pdf (last visited Aug. 25, 2016).
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53 See Bristol-MyersSquibb Co. v. Royce Labs., Inc., 69 F.3d 1130 (Fed. Cir. 1995), Eli
Lilly and Co. v. Medtronic Inc., 496 U.S. 661, 678 (1990); aaiPharma Inc. v. Thopson,
296 F. 3d 227, 232 (Fed. Cir. 2002) 5 4 L& R ¥ » af#H3250 > A 113-114 °
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3621 USC & 355(c)(3)(C)(i) if before the expiration of such period the district court de-
cides that the patent is invalid or not infringed (including any substantive determination
that there is no cause of action for patent infringement or invalidity), the approval shall
be made effective on—

(1) the date on which the court enters judgment reflecting the decision; or
(IT) the date of a settlement order or consent decree signed and entered by the court stat-
ing that the patent that is the subject of the certification is invalid or not infringed.

T BEFLIE NS EE R B AR-I3MEH2AFIK o

o8 BF R E S EFE R B 481305 B 2°R H 4K o
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61 FTC v. Actavis, Inc., 133 S. Ct. 2233 (June 17, 2013).
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TPP I 346 30 B @ HA 5 18 THARKHI B M > BRI EF]
et o] P HIAR BT 26 18.53 fi T ERAF g 88 4h b iR MR 245 (Mea-
sures Relating to the Marketing of Certain Pharmaceutical Products) ] © &
18.53 {6 I 73 2 1 BREHER 2 B » FLrPal 1 B ARt [ o A £ 4 4
ErfEFF R 2 EEFAT - 5 2 ByRRIEFGERG R AR 1 B2 BT E

(alternative) @ °

02 HATPPH N BT H2BEITBABRYE H R RH*Z HXFEZHEW T (TPP)
L4 > http://www.tpptrade.tw/ (&&ZFE B : 2016/8/6) -

63 TPP, Art. 18.53: “Measures Relating to the Marketing of Certain Pharmaceutical
Products 1. If a Party permits, as a condition of approving the marketing of a phar-
maceutical product, persons, other than the person originally submitting the safety
and efficacy information, to rely on evidence or information concerning the safety
and efficacy of a product that was previously approved, such as evidence of prior
marketing approval by the Party or in another territory, that Party shall provide:
(a) a system to provide notice to a patent holder or to allow for a patent hold-
er to be notified prior to the marketing of such a pharmaceutical product, that
such other person is seeking to market that product during the term of an ap-
plicable patent claiming the approved product or its approved method of use;
(b) adequate time and opportunity for such a patent holder to seek, prior to the marketing
of an allegedly infringing product, available remedies in subparagraph (c); and (c) pro-
cedures, such as judicial or administrative proceedings, and expeditious remedies, such
as preliminary injunctions or equivalent effective provisional measures, for the timely
resolution of disputes concerning the validity or infringement of an applicable patent
claiming an approved pharmaceutical product or its approved method of use.

2. As an alternative to paragraph 1, a Party shall instead adopt or maintain a system other
than judicial proceedings that precludes, based upon patent- related information submit-
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ted to the marketing approval authority by a patent holder or the applicant for marketing
approval, or based on direct coordination between the marketing approval authority and
the patent office, the issuance of marketing approval to any third person seeking to mar-
ket a pharmaceutical product subject to a patent claiming that product, unless by consent
or acquiescence of the patent holder.”

64 Art. 18.53(1)(a).

65 Art. 18.53(1)(b).

66 Art. 18.53(1)(c).
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67 Art. 18.53(2).
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DEVELOPMENT OF PATENT TERM ADJUSTMENT
AND EXTENSION, DATA EXCLUSIVITY AND PATENT
LINKAGE IN TAIWAN-ANALYSIS ON THE LATEST
DRAFT AMENDMENT RELATED TO PHARMACEUTI-
CAL INTELLECTUAL PROPERTY PROTECTION

Wan-Tsui Chiang*

ABSTRACT

After negotiating for several years, 12 members reached
the Trans-Pacific Partnership Agreement (TPP Agreement) on
October 6th 2015 and singed on February 4th 2016. Taiwan’s
government made the policy to join the TPP Agreement.
Unfortunately, Donald J. Trump’s victory of the presidency
creates uncertainty of TPP’s future. However, The Intellectual
Property Chapter in the TPP, especially the part related to
pharmaceuticals is beneficial to the U.S.; therefore, the U.S.’s
proposal and final version of the TPP are still an important
reference to us for our future trade negotiation with the
U.S.. Because of this fact, Taiwan’s government still has
incentive to promote the proposal of revising Patent Act and

Pharmaceutical Affair Act in Taiwan.

Assistant Professor, Institute of Technology Law, National Chiao Tung University; S.J.D.,
Indiana University Maurer School of Law, U.S.A.
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This article introduces the U.S’s proposal and the
provisions of TPP Agreement about patent term adjustment
and extention, data exclusivity and patent linkage of
pharmaceutical patents. In addition, it explores Taiwan’s
related proposal of revising Patent Act and Pharmaceutical
Affair Act. Eventually, this article discusses the possible
impact to Taiwan’s pharmaceutical industry, patent law and

patent litigation.

Keywords: Trans-Pacific Partnership Agreement (TPP),
Patent Term Adjustment, Patent Term Extention,

Data Exclusivity, Patent Linkage
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SORT#FNESH LERE —RAZMITPP > 20165511 A » http://www.
cw.com.tw/article/article.action?id=5079522 (&A% B : 2016/12/2) -°

O BEAE BREHEIRTPP GNERT > A EEFR > 2016F11 A » http:/news.



FRINEIE A HARERY AR ANER - BRI EEIEREREEHIEZ
BRI — EME B EEREERIZ EE AN

% TPP i@ CHEIEL » Mifs®) AL AR —RBAILI T B 7 54T
[BRF R HE TPPT

ANF R B AR TPP f3h7E » SRS R 5 8] » 7R At
WG TERRREAE LG & T TP - IIESEBHR S - TPP 17 i i
AR Pl R B B R PUIRF AL - S e ) 56 8 B 24 [ ) - AR B AR -
RRBCRAE Zik IR A BERIS S HEE - Pl aBEZLHE )
BB T (TIFA) BRI EHHE S E <P - B EBHE
BLEFEAG AR ) AR R S B B M M ABIEER
E2 2016 £F 8 H 4 HEEI TEBEbE « HFIRGEGIE - FEOFEE
MERTERHBERESR - B SEEEE - KBIFEC R R TPP 77 -
[EIEEZER G A B L E - KM > BIEEREAMERZS TA TPP
TN » BEREARPIRAIIRER - FRTBUM G e, -

TPP fE 2T P » BAC 4G B 2B M A e T Bl B 2
ARy - ERLER ~ BB ~ SRR BT R B K ~ BRI S B i B
BHERS - BRI ARAIRA o« B fEEFER A - KRB
52011 AR IR - 75 LR & BIREAGE BT 71 ~ BIfEYI & -
KIS ST & ~ A B AS ~ BE F OTIE A RERS - ek AERE
Ho TEREEE T ~ BYYIIEY) I EAE RS AR M M A IR - (RIS
AR AN R B £ B B A TR E G SC - (EER & BUAGEREYINT A (derived
from plants ) ZEIARJEFIER * B> TEHIZESAHTHE  (new uses of

Itn.com.tw/news/focus/paper/1051399 (& %5 B : 2016/12/2) -

TOEFMH o ONEETAHE S BETPP  BES R 0 201751 A  https://udn.
com/news/story/5/2248786 (k& Z|5 A : 2017/3/8)

8 mEHGAMIE LM EHE (Agreement on Trade-Related Aspects of Intel-
lectual Property Rights » TRIPS) #2735 AF & BE AT AT LG40
B T ik By A A S ARG > R B AM2011 4R R40 A L TPP WA & 4 &9
BBl 34k B 7y ik B oA M A O R B S AR AR X AR R4S
ABAEIR LEFRTRIPSHFHRL & TERAKRBAFEEFRA Lk
TAEGETERT RN ZAREG EM c (ZRERAMDERE
HHBJAST TR A MM HEW ] (derived from plants) FF| 4R o &
HEFA R BZ2MER IR B2HNT 2 [T &K TTHALAH : —
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a known product) ~ [EHIZEMIVHEHTE]  (new methods of using a
known product) B2 [ ANZEMAJET{HE HZRTE€]  (new processes of using a
known product) * FEANTFLEEG T EAMERSTIRE - 2D ERG T Hrh

MR EES S MM T RAMET L - AR AEMEIEETH T
BEHIR o =~ AR IHYZZ BT ~ Bk BT E o e 1 RARp
FARBE R 7 BRI AN A o HAEMITEZIEN > ARE
FAEH L Bliotim AR - mpg, ~ BRI AY - LEMYIEEMES
FE MR T EA > BN AHAI) RAA T A R ARERMEY
ZTRA > wRE AT~ BFFUARKRTEA > AKRBEHEHATE
S 2 A B AT E A LA STPPIHE X 2R o 5 KB KR w ATPP
T 0 SR A EAE I KA R > RBRATIEFRIAGIE 5 a5 ALY
#7448 (inventions derived from plants) X FF|i#4& » R/ FH &P »
T 38 AL B R SLAE 20 - {2 B AT R R4S %3 & o Agreement on Trade-Related
Aspects of Intellectual Property Rights, Apr. 15, 1994, Marrakesh Agreement Establish-
ing the World Trade Organization, Annex 1C, art. 39.3, 1869 U.N.T.S. 299, 33 [.LL.M.
1197 (1994) [hereinafter TRIPS Agreement] : Trans- Pacific Partnership Agreement, art.
18.37.3, &art. 18.37.4 (“A Party may also exclude from patentability plants other than
microorganisms. However, consistent with paragraph 1 and subject to paragraph 3, each
Party confirms that patents are available at least for inventions that are derived from
plants.”) Oct. 6, 2015. [hereinafter TPP].

O RBEA201FREFNEZEGLE > Hit TemAERH AR ~ TCwE
AR REE) ~ TSR ERIEA L] Z XA BHRBELT KR - 3
BRI A > BPATEEE ~ AR RAA B ES BT EET RA
PRIE A BIRE > Bp BT SR R A BHEE S 0] Rk — 22 RO B AT SR B Sk R 89
Loty Rty > FZ@ARERIEEE (Bl B IR A MRMREH T ER T
M RETEEE) ~ A RS (Plde AR EKE TR 2 EERERA
ATAREE ) BARE (RESTEMR BEESAAFE) » HABAE LMK
BEENAREZER  $HRERXEFERELSH A, > LHEHHEA]
GHIFF - 2 H AR TRREBIALRET TR > @& XEFH
Fl o ZBISLIAR R > Ay Se ko FP L R A X 413 & S A IRFE I e
X (BEAPPRIEFTPPIH T X 449 Bl ) o F ATRIPSIE &% K& Bl LA
T TA&] (use) & X1 (form) A FHRE > 2005F 57 S 2 &
H| % Section 3(d) > bR R R M THEHER Sty B Z#7 8 X R3g i
S gm BR H AL RIAFE (property) A& (use) | LHEAXH D
Jo g b s RSB R RAT A BB > TN AEAERE S —
A BRJEY (reactant) BIFTE S| o A BB T BB IAMF L& B R R
TRIPSHALZ & B AR o d B — % @ » #FRAT B A F B Rk A 4
AR Z ok » RAT B HAEH B R > A AHE k5] 4T P 80 55 33k
LA LB o 2 EFE > BEANIZAMEMERN : URE RFHES A5
] > FRIKZEHFK > 41528 > B647-723 > 201256 A ; The Patents (Amend-
ment) Act § 3(d), No. 15 of 2005, INDIA CODE (2005); WorLD Bank, GLoBaL Eco-
NoMIC PROSPECTS AND THE DEVELOPING COUNTRIES 143 (2001).



FRINEIE A HARERY AR ANER - BRI EEIEREREEHIEZ
BRI — EME B EEREERIZ EE AN

—SEB I RERS Z ORFE 1" B R I JE B B A T o B R B
Rl - R L LB E L2 WiE — B2 8% > R AsEH
AT A TE N RS RRAGEST ™ o TR S SR SRR B . ~ Bl e B

10 TPP, supra note 8, art.18.37.2 ( “Subject to paragraphs 3 and 4 and consistent with

11

paragraph 1, each Partyconfirms that patents are available for inventions claimed as at
least one of the following: new uses of a known product, new methods of using a known
product, or new processes of using a known product. A Party may limit those new pro-
cesses to those that do not claim the use of the product as such.”).
TRIPS %27 143 & R & Blix e S A4 F AF 8 ~ EH M (FFlAm G
Jobk) g £A AN (BRAK) B2 ARAEZHIZRREFERE
RERZEGERATEN AFERETY > FLEEZXRAEZEZAAE (ca-
pable of industry) ° % B RIRA T AME (utility) ° RHRB E3GE
AR (useful) BFIBTARIE » Rl » —fxdam T A6 PR EE XA R 1
Bk o 2011 RERETF » XEAZEHGEMNE XA AERT AT
AR L B — 2 > Bp Bl T4 (special) ~ B® (substantial) ~ 7T
1% (credible) J X FA > Bpia R AWM R E LA ALK > ok RET
TRIPS# T & Bl #7- & A M FE LR 8 MR » KEIKF S BEER
ITHEERE AR ERAARHBAFEA > XBSHGERERYE £ H
HAREREEREANRLEIRA - W—REBEBEEFR A ERGRE
so A TAA M o AR EE (Eli Lilly & Company) 743k £ % %2 (the
North American Free Trade Agreement * NAFTA ) 4% /& ( Arbitration Tribu-
nal) #wERXRBARE > FHARMBEALNIRR - BRPENE mERE
AP ERMGET T2 ARHFZRY FAEMEF > LJARE (demon-
strate) X E & ILFAI (soundly predict) HAE AT MM » UL FHFAL
FRAERRBGBIFR AT FEA > AR RAEARDBAFEA > G2
HFEREMRTR - AR B ER I ERIFRE  TERARERER
& & LB BT A X Strattera $LZyprexa v X sb P 09 TR E RS FA]
B R LB A & 3K o fE Strattera R P 0 AR R IE AT A ML AR 69 A8 Bl 4235
RA20M8 % & 5 ey F —mt 5 » R R AR TEARLRAAGRZ
& R E&EEIE (Attention deficit hyperactivity disorder * ADHD) 32k
RALA LB R A9TEM (soundly predict) | © A ZyprexaR ¥ o B AR E 8y
ARG E R RAELVHFMRBEOFEE > FEUAAARFESE
Bz Tk 0 HIERHHMAT 9 R IE (schizophrenia) A 15 F 69 B R 2R - 1
AR T gAY R B Y ReMEM AR R - REAREMTAMRT
B THHBEARZETHEARANGY » wRAAEF T (special) ~ BH
&) (substantial) ~ 43 #) (credible) ° ] Z#RMIL—AFT » EWH i8R
TH B ERGHEIRZH TTPPH T HAT ARG T L - LIREREAY
E~FH - TRRLEFRRAPHFHATAEZES MR (demonstrate)
HEFEGTAM (soundly predict) HF A 8942 © Burcu Kilic et al., What
Is Patentable Under the Trans-Pacific Partnership? An Analysis of the Free Trade
Agreement's Patentability Provisions from a Public Health Perspective, 40 YALE J.
INTL. L. ONLINE 1, 7 (2015); Apotex, Inc. v. Wellcome Found. Ltd., [2002] 4 S.C.R. 153
(Can.); CanaDpIAN INTELL. PrOP. OFFICE, PATENT OFFICE, MANUAL OF PATENT OFFICE
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HAERGHE - AERBRERE - FKAPREZARER - RS
Ak NGRS E N BRARRAS o A SO A AR AT 58 B 75 A rELAT 18 P KL
REHI ~ Ik Pl R R EILGTE - BRI T -

A\~ BOR R R B R

B REE SO T A R S Y > (R 5 ol il B 1 B 2 8 BB
AN CEE RN RE N ETFEE L ARG R E)
TR » FEFRECFIRE A A TS T 5 48 SR R ER R A &
BRI RAE AT DUl {E - Forf SORT 73 5 BRI 5 2 R A (1 3 2 B B 8 e o,
Er B AC (TN AT AE R R KR o 38 BRI HAI A (R ERS 1990 A2t
Z FE B HEFHARLRFEEZ (Patent Term Guarantee Act of 1999 ) i #E >
FKBIEFE 35 US.C 154 (b) #K 7 FEAVHERBAFENHEE ~ T
AR MERARE e rp > A H B R EOR e A ey B3 T FR A i R o s ) 2
1€ > BRI R T B I 2 R e R B A A o SEEEFIEL 35 US.C
154 (b) FEPEEHF]FIUFEARE N =R > H—  (REE(ERENH
IRAEE » FREE— KA E—RIER (HREE KRR > [
HA e e s HAEEE R 14 WA iR EEE R ~ WAL HGE AR
RN 4 8 A AIEE - 17 L EZeZ B g s s A
e A A HE BRI E 1Y 4 {18 H [0l ~ G AE HHEE AT i R E R 4 ([
ARSI EA) - H T (REEHFEFEBBIIE (pendency) N
= R —K A E—RAE s B = RERIRERER > fE s

(interference) ~ PR @AY (secrecy order) Hi FEF (appeal review) &

PracTicE § 12.08.03 (1998 ed., rev. Dec. 2010); Novopharm Ltd. v. Eli Lilly & Compa-
ny, 2010 FC 915, 493 (C-160); TPP, supra note 8, art.18.37.3 ( “Each Party shallprovide
that a claimed invention is . . . useful . . . if it has a specific, substantial,and credible util-
ity.).

1235 U.S.C 154(b)#KA£20005F5 F1 29 B & 2% » 647 4= B 7R 74 F] BF A4 20 - s A
A AR IR G A A Ay A 3E o



FRINEIE A HARERY AR ANER - BRI EEIEREREEHIEZ
BRI — EME B EEREERIZ EE AN

RINAE R s -

BELE 7 O BB A I S T4 ARG AT 35 U.S.C 156 » BXTRRUE >
PREESRE 2L 1A ETHIT RS FDA &ERIUEELES, - v EEE AR
o %ﬁ’*é%ﬁﬁm%’ﬁ@ﬂﬁaﬁ e FHRHECH H 3 B A RE BT E & -
BRag &85, (drug product) EHEZMEZS BT (Medical device) /2 i B H:
84 *ﬁ(fiﬁiﬁﬂ% JTE " o AFEERIE R HAEIEY) (product) ~ PIELE
77 (methods of manufacturing a product) ~ A F /77 (methods
of using a product) » {HEZSERLZATTE LU N R « 1. FORRERIR R R =
W~ 2 BRI AR R ~ 3. BEMTASEERT AT L ~ 4. RKEFAT 5
B SRZE it b TSR —ZKEF ] > AR ELE i ke B S Ty RS —
REFAI R L o AT AFF AT+ A0V e Wl DL s B > AT
D—IRE R R B ICE AT o BRIRE AAEAE RHARH e i -
St T SRR, b REE TR (R > (PR 3% FDA #F ] b i it P e
HAREST » HATRE SR a% A RSB B A o BRI R M5

—RIERRIF AR RS T H A HEE ' o AT R R SR g ke
15 e ) W » BIRGHEE TR PRAER < H R B 2 B S [ rfidral
Z HIEHIER =0z — > I b EriEr e A B A A IR 7 o (HAE RN
SCRIHAR] » BT B dr n] H R R4 K 2 EAfE v H (A58 7Y
s RIS AT R LA > BB RS (5 3wl e R 28 1 3
[B‘E'EJ‘ 20 o

13 Karin L. Tyson & Robert W. Bahr, Patent Term Guarantee Overview, UNITED STATE
PATENT AND TRADEMARK OFFICE, https://www.uspto.gov/patent/laws-and-regulations/
american-inventors-protection-act-1999/patent-term-guarantee-overview (last visited
Dec. 2,2016).

1435 1U.S.C 156(f).

1535 U.S.C 156(a).

1635 U.S.C 156(d)(1)

1735 U.S.C 156(g)(1)(b).

18 35U.8.C 156(c)(3).

19°35U.8.C 156(2)(6)(A).

N EF RAFESSAMENMERMEZIIRS (L) - FEHEMHA
Fl > 114 3 > H63-99 » 2008564 ©
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TRIPS /25 33 iR 2R & & B BIHG B 20 S H IR - A HEH
RIS RIS A SR I RE st o SRR HITRIAE e o P A B it FHBH T 5
AP > — LRGSR - A - &5 A B A LA e
o R ¢« SO S EE IS EEN ' 0 2011 R SREAS TPP AP R H
BRI A] R B B A R 2 fR 2 » BORK B R A e K55 ) il BRI
ar B B TR AT R ST o A EEL AN S HHA AT ¢ M E (L B H
A NIBORT » il AR R SRR - e iz B SR AN S BB AT
H HER H RS 4 5 8GR R 2 54 v HERME - (HIAR] R 5 2 H
i N BB BAERIANLEE A+ SIMUE - (EHFEAHEE 2T
i ) [ A (1 A R BRI AT B i » (L 1 S vty SR ol ) S B 1 U5
i o W DA L TR R] A AR P A S BR R S R A S B ERR -
A R R R ] — P SE B8 A i A - (] IS — R

FURHTEERIEE— R L fidF T HiaE - SR RIE SR TE » - R
£ TPP {7 e FBOE M B % EHY FTA BORE S » HEA LMEX
SRS E A IAFMLUE 2 > WBLEEE 3 FARUE M 1ot
Sl RS b TR T L B IR AT AL S ] ORI B AT - T
SRR AT BRI o SR HRIAC F= & 40 SR R A BRI i 5 R[] - A
S 8 P 7 T E B 5 ik o S A B - 1T B 5 B i R R Y
KB AR ISR G « S — 5T - AR B A6 ZE el (E R LS 88
db b A A T REARRY TS IREE IR » RGBS B L B8 0 2 2 M B 2L
VRS A ERIRFIRIEE T] - S0 B F 88 22 S Bl S R sl AR 2 RO

TPP {7 7€ B A& AR H i SRS i 1) 8 B AC R AE R (B RS = 58
18.46 16e AL i > BRI LR BRI 452 7 1R A o A B A - SRR FR A8 - 55 1
HE B & A T EF R AT > DA R EINR 2 77 2 B H R

21 Sean M. Flynn et al., The U.S. Proposal for an Intellectual Property Chapter in the
Trans-Pacific Partnership Agreement, 28 Am. U. INT’L L. REv. 105, 160 (2012).

22 See TRANS-PACIFIC PARTNERSHIP, INTELLECTUAL PROPERTY RiGHTS CHAPTER (draft Feb.
10, 2011) [hereinafter TPP IP 1], available at http://keionline.org/sites/default/files/tpp-
10feb2011-us-text-ipr-chapter.pdf (last visited Dec. 2, 2016).



FRINEIE A HARERY AR ANER - BRI EEIEREREEHIEZ
BRI — EME B EEREERIZ EE AN

% LR GH AL EZ BT « 55 "I R T e R B R H
Al NS H BRI HH G SEaE R I & 2 Ry o 28 = THEORE T E &
BB AE I T SRR - B2AH )7 e SR SR RE A (o SRR SRR
LIIE LB AE 2 T3 » PRI AR B A BRI 2 B BRFIR 519 IR
AN - e BB AT D E R R HORLAR K T R Y FR S H i 5 6 0 5K
HRFREHERZETHE BN 3 £ (LMERERE) » BRTHEANZ
THIE R B BACHT » i — TSP IR L T A £
PRI it P i i i S| G 2 2 JUITRD ~ JF ml BRI O3 T SR 2
R 2 JUIRT > DUB TR 2 R AUZ BT o AR i oA BR A3 F S 2
FfrrEiE - #85  » BAREENL(E P ST AR ISR R B ] R A

55 18.48 {5 IR .4 ot K] A 3 _E iy 3F ) IRp ] 0 - BB DR M
[ 52 PR BRIRF 15 FR A 2 AE £ » 1300 T BEDR &Y T e RS 11 » DIARL
HLENRE 2 07 A B AR S b i ol ZFRG - DU S B gL B B AT
B2 RG2S » AR 5 e (L3 S5 R R TP - ) » DAl
(EC BRI RE AR F e vl R P o R R RERATE] 2 A S B A ™ o

FeB H AR A BN ~ REEN B EGE A B AR RIS
A A (SHIERIER - HAAE 53 REHAIBeEN, - REEMFTAEHE
Bt b iET Al o AR AT AC I B RS T 5 2 IR ] - LIRS A
TE SR« ARSI E A A ATERE » FESLEE KA
fE 2 by o H ARG Al R 2 R I TEBE T TPP/RCEP B2/l

B BEHRBARE SR TPPHERI18EHF BEMAEM (FFEL) » http//www.
tpptrade.tw/db/pictures/AdminModules/PDT/01/2/_00000125/%E7%AC%AC18
%E7%AB%A0%20%E6%99%BA%E6%85%A7%E8%B2%A 1 %E7%94%A2.
pdf (&ZFE B 2017/1/12) °

24 R AraE o

2 RREESIME  BES S RESRL U7 ZEAFAMHTE > RIT
EERE o RWAFHTEE » AA LA ENEHBBFE > ZAMALAE
—RFTHEEFER AN > BA—RETR » B FTHEEAZE AP
HRERFAMEMM —R o (H—R) AARELERIINM > RAERBEG
FPRANFEIERMBAFTERELTHRENINM - BAFF TN
MA@ B HIERPAMAIABFER o (FH=H) o
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ke o (KIS TPP 157 € 22 IV /s il S o v [ SR A R B R 2 B e 42
MBIERE - CEFSAmE SRR % A < S AR - DIRF
4 TPP T EHLES » G2 2016 £ 5 A 10 HETBEE » ¥ A B HIEE -
(AR AT REE— A FRHE > o

HANEBIERELE 57 k2 —E5 57 ezl » iaHAEFHE
[P 2 A5 3 A 11 15 P 3 A I LRI RS RT 2 1 o B RIRE B IEA6RSCH 57
fiez —RUE = THEIENIFREEE H HEE H R AGE T E s A iR A R
e = LI H B Y A HERRRNASE - HFEAGH
AR R EFIHEIE » DI B 2 - (35 —TH) + RATEME
FUE = S5 1| B T P BT oA~ ] o 0 > S5 1) 250 0 I e T 2 1 PR i A2 10
] » HAGHERE R 2 IR » DITLAERSIR o (B —3H) 25— THFT R B i
I NEFESRE A TBERER I o (B =IH) ) o ALEERHNE
K] - RINIE TPP 158 55 18.46 1AL  H Rl SR HE LI B H a5
HASE - e SR B BB o A ORI A I - TR A FR 3 N B PR S R (R 7
(IR o 4 TPP W7 < MIFLE 5 » HANEH BN E R AR A S HE
FERZ T HAE - QIR SR R ] DU (B B A -

BEAY > M5 — TEVE SERUE ATATIRR I o SERIHE A PR 35 4C 1= SR
ST ] % DA 55 ) S5 55 B A & P 4 o A I PRI 28 - 4K TPP 13 7€ 56 18.46
%5 4 TENURE » FF5_E AT HERRAS R B 5 > SR S5 BB o I b vl iR
HHEE NI S R e B RS 58 = AR HIRZEAIH - i e i &
I DATL AR FSFR o HIS TPP foh 7 {8 S SR 4 it [ AR & Al (B AT ORI A
IKIELFIREE TERH (granting authority ) 2 A HIFHIFTiE B AN S HEAE - i
50 = THBAMERUAE - B A TR R i A B B T BGRER S 1 T B AL ]
[ (HAEIEE RS A R < P B © RO - BRSNS 57 e —

6 @EARFBMER  NEZF K~ WAR KA SR AR ETPPIS EX £ »
https://www.tipo.gov.tw/ct.asp?xItem=590359&ctNode=71278&mp=1 ( =& #| 5,
B :2016/12/2)
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B ST RZIY - o3RI HRERE 7~ e R IR E RG] ~ = R
%ﬁﬁ 29 o

TPP {7 3l A Bl B SR AR (50 B A gl SR8 £ A T R i
SRFPBR E4R I FHIE A AR » FRBIR S IR A TPP 15 7E f R AT A -
BURESFIE SR A H AL i REZ B R VERE - TEE B
— A IARZ I R PR B R R B R 2 b BN o — B 3 BB it 2 P 1
iy eI B 2 B AR R A 2 » RS 3% B i oz B8 AL S
LIFREM S - @i S e FB S - AH B S SR 3 A
B As - ML IE B R ESE > FEHARAR —E0F
FOTEIL » @ i D1 A A 11 1 P R BRSSP A o
TR 2 e S 7 S WS R PRSI ST B 3R - WIRERRFTAERR < 1A
FEAHIE » BT IR S R BRI S SE T TR - BRESHS TPP 19 7E A BUTE K
HI5BIL » SHE T T SR s E B o

2T RHESEERF AT X A ERBRA SRR T 0 TIRAMER T ¥ F
ZREPMERE > BARATFENLER=ZMBMAN - HEFFHET 9%
Fl 2 THRMAZ - ]

B PRI EERZFE AT R 2Rk BAZF RPN T HFE > 822
FRMALESREZ M BB P FEREAEPHE » AP FLER S
FIEIAMBER - (FH—8) LREAZFEAMPFE > @20 & TN
FHEEREZ MM EA T FLEREAMEIME » LH] & T B S F
FARIMEE ;s BIATHEE > A2A 2 FHMAEIIMAEE . (F=
I/E‘) °

2 FArFTEMSEIERE  TEMAHMBPBET LRI etk L
FIMEMM » BAETAEFZ — FHEEE > O3A FHAMBE :
—  BHERZMBEE LTS AT EERZIN s - RS
FIEMZ FAFALFFEAMEA o (F—28) ZAHE RERE R IAET
Ho R AERZIE  RAEALTALE EARZRWNAEAS —ZRET &
BHERIELTE  RERBZMH - AEAER - (H=E) F—ALH
Z R AR EAMEREIAMMBEZRAT - (HFZHE) | AEIETAL
BAMAERZ M ABIFERZNM > R P FALIEEAHRAT > FH
S A I A SRS o

93



94 BEHESR H+0E H_H

2 - R

BRI E BRI AT SRS I T E vl IR AT PR (4 A R B A e S A R
ER > BUME T — BB E R RAEIAM » B2 AR B 2 g R T 2 5 | Bl 2%
LERGPR IR AL ERL > 15 L EF AT o GRS BER B EE S, T > HE
ITRIREHE ~ AR ARG B - DA E H 2 2 M A R » B RS
FITIEEIIRE » BIE 3t — B R 2E 1t A\ RAR R 2 % 5% & R B 4 4
B MRAANFEG A6 T R REERR BN (RS D T S AR
LIRECRE a5 B 10 T 5 ml 8 - 48 S SERRHE 1 A ZENT 22105
o BRI BRERS TRIPS HlliARMUE » (HAEFRAIIR EBIEIR HE A - 52
F BRI FRE © TRIPS 2 39.3 {RRIEZR IR T BT #EE FEE [ ridF
AR R ER B R} (undisclosed data) » PHEAAPRI G H

30 4

\

(unfair commercial use )

B B B AR L @A B i & e A B L DI R3S -
(EURE R A T AN S SR AR ANIF o SRR A > S5 st L R O R
TR ATERE AT AG L  « RE R H B R EOR NGS5 885 Al
FTE AT 2 BRI #8224 88 b i al - (HANER 88 b i FEs A H
(TR LU TR ISR E R - BB &sr = B - N E
SIS MR PRAABRAEEEAERT - ER B (I Re A R PR HT 48 LT AT n] AR
i o 55— 75T - BFIREIERE R - BEIRF i REIA 5 B 8 wGRAn W e o 2
RAE M TE R HRETIHAL « 2O 88T rIBE R A N — B SR e BT - AlER
ERIE B - SRR AL o RERUZIE - AT EEET R A TS
BB R B EX A ORPR L o TR R LR B R A A I T
BERGETENE R EBEL - W AeR 2 ARG R R D
BT SEET AIRERTA N2 IRFE LS A 2] o ANSEE s E R BB 2 IR
RS IR » IRp SR AE A R A RIS E 2 7% - 5h > B

30" Jerome H. Reichman, Rethinking the Role of Clinical Trial Data in International
Intellectual Property Law: The Case for a Public Goods Approach, 13 MARQUETTE
INTELL. PrOP. L. REV. 1, 1-68 (2009).
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VEIE ~ )T BT 8L (S HHBE B 2 AR A 5 2 2Pk - LA R
SRR R 28 2 S B R R FERE L B BT -

FKERE AR LR ER EEE o R A e EE R A
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CoPYRIGHT PROTECTION OF VIDEO GAME
CHARACTERS

Bo-Yu Tsai

ABSTRACT

The Idea-Expression Dichotomy is one of the essential
principles in Copyright Law. The "Total Concept and Feel"
Test, the “Abstractions Test” and the “Abstraction-Filtration-
Comparison” test are commonly used tools regarding
Substantial Similarity. Although Copyright Law per se does
not declare that characters are a copyrightable subject matter,
characters are truly protected by means of court decisions
in the United States, Mainland China and Taiwan. In the
United States, the "Sufficiently Delineated" testand the "Story
Being Told" test are applied to the protection of characters.
Throughout the world, copyright lawsuits with respect to
video games come out one after another. Whether characters
in video games are considered copyrightable and whether
they are cloned should be taken seriously. The article will
discuss two recent video game cases in Mainland China. In
consideration of the special business environment that video
game developers are faced with, we may set a lower bar for

copyright infringement in favor of game developers. In other

Assistant Professor, Providence University Department of Law.
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words, we should provide stronger copyright protection of
characters in video games. With the above measures, the
business environment could be more competitive and benign.
It is the evolution of business environment that changes the
legal landscape. It is observed that, in the United States,courts
today tend to side with copyright owners of video games. Such

evolution certainly provides us with food for thought.

Keywords: Idea-Expression Dichotomy, Substantial Similarity,

Video Games, Character, Public Domain
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i B g ra R S B G B TR RI T » FERIMEIED ARG > ek %
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U Freemium# #1385 [ R R > %514 b freepremium AT iR & o

2 Drew S. Dean, Hitting Reset: Devising A New Video Game Copyright Regime, 164 U. Pa. L.
Rev. 1239, 1244 (2016).

3 Id at 1245.

4 Id at 1247-48.
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HBIERNHE S » (BBIER)  (Les Misérables) ~ (HBAHIELE)

(Mamma Mia) ~ (FLEE$5) (Moulin Rouge) BFEEEE A ©
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g

> Id at 1250-51.
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LIB BBERHL (Star Wars ) #HC20A7 & PEREVE AT IRFERT AL 10 -

Terry Hart, License to Remix, 23 Geo. MasoN L. Rev. 837, 861 (2016).
Id. at 865.
Id. at 865-66.
1d. at 866.
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11 1 eslie A. Kurtz, Fictional Characters and Real People, 51 U. LouisviLLE L. Rev. 435, 441
(2013).

1214

13 Square Enix, SNK Playmore Settle Claims Over Hi Score Girl Manga, ANIME-
NEWSNETWORK, (Aug. 26, 2015, 4:15 EDT), http://www.animenewsnetwork.com/
news/2015-08-26/square-enix-snk-playmore-settle-claims-over-hi-score-girl-

., manga/.92146 (last visited Oct. 30, 2016).
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15 Kurtz, supra note 11.

16 A EMFTZINARENGRG o dAFERBARHRZRA £ERH EARZH
Loy E R FHEEIHRAA CRER @ L &I AR LT o FAEHE AT
FEETIRAERGEARAMAR AL F A &2 F QBB FT AR LT B HAF
2B S RFGRE  mAARET M A AR AN R FRTREEERINE
S XA~ RERALH S IRFORT > RERGRAPLH T4 — 18
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HEARAME o s 5 RARJE Dastar Corp. v. Twentieth Century Fox Film Corp., 539 U.S.
23 (2003)X B LA AT RSE » B EERZHIRASEZHA AT b AARHERR
HFAFHE N AR > IR F LA T —AEEAE FMEHE (mutant copyright
law) e See generally Kathryn M. Foley, Note, Protecting Fictional Characters: Defining
the Elusive Trademark-Copyright Divide, 41 Conn. L. Rev. 921, 953-59 (2009).

Zahr K. Said, Fixing Copyright in Characters: Literary Perspectives on a Legal Problem,
35 Carpozo L. Rev. 769, 777 (2013).
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18" Jonathan Zavin et al., Paramount Pictures Corp. v. Axanar Productions, Inc., LEXOL-

0GY, http://www.lexology.com/library/detail.aspx?g=ad02d251-8939-4e17-8772-
34681c95311d (last visited Oct. 30, 2016).

19 1d.

20 See Said, supra note 17, at 778.
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2l Baker v. Selden, 101 U.S. 99 (1879).
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22 Roth Greeting Cards v. United Card Co., 429 F.2d 1106 (9th Cir. 1970).
23 Id. at 1109.

24 Id. at 1110.

23> Nichols v. Universal Pictures Corp., 45 F.2d 119 (2d Cir. 1930).

26 Sheldon v. Metro-Goldwyn Pictures Corp., 81 F.2d 49 (2d Cir. 1936).
27" Nichols, 45 F.2d at 120-22.
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28 Sheldon, 81 F.2d at 56 (“[N]o plagiarist can excuse the wrong by showing how much of
his work he did not pirate.”).

29 See generally id. at 50-54.

30 Kevin I. Hickey, Reframing Similarity Analysis in Copyright, 93 Wasn. U. L. Rev. 681,
694 (2016).

31 Computer Assocs. Int'l, Inc. v. Altai, Inc., 982 F.2d 693 (2d Cir. 1992).
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fREL TH81  (Gone with the Wind) FREEAFT#EEMAK o T 2R
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M7 T EAFTRERNAG - BHIRS R - &g URIUEEE
FAHHZEK Houghton Mifflin HIRRFEGANFS AR TR ) - (HIEEHEAE -
Xl EERERAERZE R > HEBEYS R B O Y A (R Y S
R B - Er iR L B S B e T N2 E RFE > -

HR2A—T7H2RE > W IEFTA FREDE A (a0 F A A ) B
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22 i BURE AN Ay € > (BITANAT SR S e A FE e o i A ~ 23 RO KD
1 (Hercules) » BREMFIAGEAR FauElE M S N ZRIRE > -

REREWEGBAEONZLEN2— » BRI ERE R
(1118 # A ¥ Wonderman & & 12 % 1 Ji & 118 2 A% Superman ° Super-

32 Id at 706-12.

33 «At one end of the spectrum, scenes a faire-the stock scenes and hackneyed character
types that ‘naturally flow from a common theme’-are considered ‘ideas,” and therefore
are not copyrightable.” SunTrust Bank v. Houghton Mifflin Co., 268 F.3d 1257, 1266
(11th Cir. 2001) (citing Beal v. Paramount Pictures Corp., 20 F.3d 454, 459-60 (11th
Cir. 1994)).

34 Detective Comics v. Bruns Publications, 111 F.2d 432, 433 (2d Cir. 1940).
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B EN A —M T S /2 T DUBEL A 35 1 R 73 Bt 1 1 3 <2 03 1 R i
(PRI o 7 Gaiman v. McFarlane 287 > (LRI B 5 R 3 A VIH 2 AE

35 Id. ol A B A I B (Avengers) ©

36 Id

37 Id. at 433-34 (“So far as the pictorial representations and verbal descriptions of Super-
man are not a mere delineation of a benevolent Hercules, but embody an arrangement
of incidents and literary expressions original with the author, they are proper subjects
of copyright and susceptible of infringement because of the monopoly afforded by the
act....”).

Joshua Saval, Copyrights, Trademarks, and Terminations: How Limiting Comic Book
Characters in the Film Industry Reflects on Future Intellectual Property Issues for
Character Law, 9 FIU L. Rev. 405, 415 (2014) (“Eventually, copyright protection was
extended to nearly all visually depicted characters appearing in television or in mov-
ies.”).

38
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M - MR TR B RS BA HE T PRGEE L - S RFHY
A GIEGRIER A - &S S RO AT 2R SR A RS
H R AR RE

TEPIET RS A e B R BRI (E 2 IS5 A UL 2 EE (R IR
PEERE - SEEIE RS R e A EHIEA: - — % TR HHEHENE ) (the
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told test) o DUT 3538 M {E HIEE M — A -

(—) FRWEAEE

EHITLY) Nichols ZH » Hand 1% 'H S5 A I REERR T 7S/ filidg
HEEY - MR EEFTIAOEER BB A PR A LE
BIFER A - it R &S H A G e M AE R —EHIREE -
NI ZZEREE AT RGE - 15 2 » AR — WA GEZErh R R
BAFAME SRR IENIRERE - stAseR R A& (ErUTH 2 — i
RS2 B (EHRA R ORIE © -

HAER G BIMNEHATE 2 EEMZERE > e iR
Ry MEBH T IRERER I B BRE o £ R B EHERI T
At A 2 2IBER RS - )RR - AEEZRDCR ~ B4~ B
FEIA T (F RG] PR A AU 1R P e 25 B Hth T R i — S22
Bt o A (AN W] VR ATE /2 1¢ Hand 2B (E Nichols ZEH#& HAHIE
A2 BIBNZ B2 A R WIEAL ' - —f&IT S - EREBEAEFMEIE(E A ¢
e BA AR - &5 BRENFR - EEIME LR G H BRI

39 Gaiman v. McFarlane, 360 F.3d 644, 660-61 (7th Cir. 2004).

40" Nichols, 45 F.2d at 121.

41 Id. at 121 (“Nor need we hold that the same may not be true as to the characters, quite
independently of the ‘plot’ proper, though, as far as we know such a case has never aris-
en.”).
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Ao e IR ) AT DIER RS Hand 15 B ATE%ET F ARV B & B 5%
22N 7 IRRIEIEE - B DUE A i RS e IR BB R IR IR IRy
FAHEACARIGEER R AC - #EEA MM SR -
ER SR EBER - TregllRER -

(Z) WSFOAENE

MR RO E ) BA—AERA GRS G EE EEERN
FlE o AENEIR A ES XG0 FERVERE 1954 FE38 5 Warner Bros. Pictures v.
Columbia Broadcast Systems — %% » EBEE8 5% F b /- IE f& B8 i = B
FERINODA e BN PREE » T AR IR R & R 2B A SR i A {58
[FiEE (vehicle) © o

FEZRFEFTIREANMER NG THRM 21 (The Maltese
Falcon) DLk 4 Sam Spade ° {E# Hammett Sz H HIRR S Jo 3% Vit 5
JB MRS TN o T LAY ~ BERE LU E LA H > (H/E Hammett 7F
B3 4 b, 2 ) 2240 89 7 5 A5 Sam Spade {5 T A - T ELBE % B 4
% Sam Spade MEAEAINE TFF2 R » W53 St AT R B A R B2 MRS
CBS BEREFBAETH o FEHN L EBE 5 Hammett B CBS 2 BB (RIZILE
HER] > AR HRHEREL o

i B B P ERL T PR R DA A AR AT E Hammett 53 -
(HEBE PR TR dicta 2EFE RN IR - BB —EA QMR AR
VEEAEZ R A FAE R MIEEERUIZ O 3m tul N Reta H 2 2R
€Yo THERBUAHEE ) BENH Hand SEERY T HHAGHEE ) ER
w2 (HEREBARE T E] -

(=) FLMREEER E oS

=

42 Warner Bros. Pictures v. Columbia Broadcast Systems, 216 F.2d 945 (9th Cir. 1954).
43 Id. at 950.
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R AR A T R A E A e AR B 5 sz 2R - BOEE > 1
B AR AE % A R — (S E b R ERSA—2 - LI
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1~ % THCRRORINEATE 1 8 IR 2 S ERE E

EELE TERth 281 —FPriR Y THEERCAEEE ) 2 EH
B RET - EEE ORI RS TSR 8 - AL
EGER TR ACERFERSEE BRI - BR T IR E R RN T A
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LFEERIEENE o MRS MR T Z S0 F kb this &= & HAhA
o HIAT R R 3 R R D PR R _E ARORG S — S B AR

1E Walt Disney Productions v. Air Pirates —Z » EGEHFRE| T THEE
BORMERE ) o TEEZE P - B JEFES Air Pirate 7RIS 2 A 5
LJER-RE@AE 1 Air Pirate A EiREREA O EER TR Z
FERTEVERIRRER o WEBEEE R - WL e Ry A A s B RN OR A
I FECERACARIEE ) H5E F R DR R R IR o SRR Y
i Hoiim B0 BAREVECE AR &2 201 & B S8 sl fidise 7T 1M A P
PR > Rl TR RGN | ORGSR 78 RIS B Al i 2 E i
(R R A ELAE AT R » 75 IR AR s B 37 i 0 o AR VS T ) SR A
VERE » ANES R [ FEE R SREVIE B2 ~ e - 1Mifa Y 7 SR A TR
VB AR R RECR IR » 38 SR & B S H T o R H 7 o AR5 7T
1] » BHCEEER RN S SR Z RS E TSRS - N E A REE
PEEH TECEERCREEE ) - SHIEF S E 8 R dE A
PG A SRS AT B R -

44 Said, supra note 17, at 785.

45 Id. at 786.

46 Walt Disney Productions v. Air Pirates, 581 F.2d 751 (9th Cir. 1954).
47 Id. at 755.
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MGM v. American Honda V% )52 Fr £ A E L& (James Bond )
TR RESBNII R i V2 BB VR REMIIRER * o WS R R ERRERIRIUT
RHREE S HEBCREE—A » RIS EERMAR - mRE LK
LRI R 8 B A AR B R A AT S ARZER
T ARPRAT R A fE IERE - i HER R E I R — R PR U] F At
HOHENER B B A AT Y o HURIEEER o AP — TR R A LR EAME
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T ERTREECIHEE S ELE Y TR S E LELNEN - A
DL TR RCAREE ) 2R - Bl R E— AR e E Rt A 5

REWE T REBLREE—ARRCRRE 1 HE KR EE
RILREE B2 (EREF R RS AH o AR ERDY o (RIS AFRA > At
E— AR T2 E B B AE I FEEEVGEE (Timothy
Dalton) ~ #Ef#/%# (Roger Moore) ~ 5 AN (Sean Connery) -
B 8 W A V& Wi e (Pierce Brosnan) LA BHAEHY £ /E 8 5e 5 # (Daniel
Craig) - B EE K EER » KAk & 0 TR IR -

A R - R LITIORTT AERERA - PR - B
L RETE A S B A BIRERO(E T - f1A0 - FEERABM - F5RAVERMTT;
BE ~ FHUERUIETE ~ B RACAE AR ~ BEMERAITERS ~ BIBELERS IR
Wth%#f%Eﬁiﬂ%‘% 117 EL DS A 38 8 20 16 B AT m] LI s S I 1

ATy A] DU BRE AR AT AR AR - 878 7 B R lE — A 2k
i)\%ﬁgﬁﬂ%ki?ﬁ@i HRF AR M HA2 AN - Dt

48 Metro-Goldwyn-Mayer, Inc. v. Am. Honda Motor Co., 900 F. Supp. 1287 (C.D. Cal.
1995).

49 Id at 1296.

50 1d
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INAIEE o Towle S fEREE T —%K %5 [ Gotham Garages] [T » %
15 1989 FUSR IR 5 LUK 1966 F AL E 1 H LA RIS # (batmobile )
3 AR R R T 38 HY B R R AU 7 — R — R (1 LU ZE R W i > - DC
Comics fRIFTEFEIEREN » Bk T Towle R EVEREZIEI TR -

A B 8 B — 2 > S8 BRFREE SUKGH ERREBEAR DA TS o3 fi e ]
L 2 KGR B S A = A A o BEBEEE S - (EAEE
=~ ERATERE AN AV A GRS T EHEERERGENRT > H o 3%
NV L FAEYHE FHE BERE O ZAYACLFEELTR
Z8] TH MR ) (sufficiently delineated ) 4 » T FF {2 (5 /S fE 5 A ¢4
GyE 0 2B RGA - RGN A ANGR R T IR ~ ARl S
Bl > 3% A EHARE N Ry HURR LT R BEEE R SR TS (recognizable) : ZEf2
R =(E M F o A G ZH B ER R EE S (unique elements of

: 55
expression) - ©

51 1d,

52 Id,

33 DC Comics v. Towle, 802 F.3d 1012 (9th Cir. 2015).
54 Id at 1015.

55 Id at 1021.
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At > AEFLEE AL R A G A - W] A SR AR R R T o

MR E A GEEE Ty afa - BEIR YR IE 1S AU E &
LUK Fr SRR LUK 5 & Pt gl - (EE (D PR e L R R £7
TR EAERC AT B0 T L i = A 8l - (H P R RO R
& o B BEREICRDINE HE B HIPRRE - DITOTT & 58 (A 2R > -
it a0 B a A O R LA R O 2 R AT R LIS RIS
MR (HiEE R E TFREE A A anIiRiE - SEFHERTERE Y
TESE At & B3 R AU RS B RITER SRR LB - BB
AndmiE e AT B BN EARE A BRI - RGN A b

PFEoritifg ) HORRYE - (RPRREINIS B EREARUIRAE - MEARSEE - R
F AR R SRR BEIACRATE » BEZ AT B 1A
FHUZRE R - ME8E ARG HHE S EBE A -

ERAERR—HAEEYE b UK EIRERHIERER © TR
HLRE MR G ~ DRI £ ERERBL T - B A R ORI BRI
i HE AR B &R A S - FR - e —(E A

56 Id.
ST Id. at 1021-22.
8 Id. at 1022.
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AT & 7 bt =24 RIEES UG E 3R EAbE a8 s Wi s B A ]
EVEVE o WIS HE S 2 BB AT REEAE 1 A Air Pirates — %2 R > gk
e BRI R A IR T T HsaiElE ) o @R DC
Comics BESVEIFIERR o M EARZ T - EHCEMIUEER TRl
Alii o HRSWRIE SR & MR PR R E RV O B B T U
Hr—felfC A aE B B > DC Comics HIZTEHER FTREN & (F8 A7 AE » T
Towle JC 4T3 (L& RIS AT TR AL T RE N G R IR PE TS -

R B — 22 B[R AGEIRINEE - REBAZEHERES A - B
seliof ~ BofFeiE @ 2R A rTRe bl B g — A U se S 21 E
REERIORIR © o HE FAEEE - WRiEHZ A E S L FECA ~ Bk
e B ELEVERERIZEN] o 1B B 3G AT Andrew Ainsworth H /A 8058 ~ & A
F& I (Stormtrooper) [JSEES » EEIE RETFZ3E (Lucasilm) 1E B
PR EEREZRE 2 557 TIEBEAE 2006 - 6 2 PV 223K Ainsworth
HE 18 1 JT 52 3¢ 2000 B 3E T © o R HIT R SR AE 9280 /T Bl Andrew Ain-
sworth JEfTEREL » IR HEBHEAREAE 2011 FANVPIRE RETEERGR » Bt
Andrew Ainsworth FT 8GR FBRE rT A EIRE @ - BIFSHE P A e
S E B 2 Z P REIR R 2B AN RIIERSN - 1R 5 B p R 2K 7 IR i
H%< > DC Comics B(E Tty B R T 50 € [ AR 2 BIHGRAITR o

9 Id.

00 Mgl B & TR RIEE T omia LRIE - B ATF S MR T A6 28 5 L A A 3
R4 0 KT R RIRIR T FAEHEA GG AEA SLE - Matthew D. Bunker & Clay
Calvert, Copyright in Inanimate Characters: The Disturbing Proliferation of Micro-
works and the Negative Effects on Copyright and Free Expression, 21 ComMm. L. &
PoL’y 281, 291-93 (2016).

6l Louise Chan, Helmet Man: The Industrial Designer Who Made The Original Storm-
trooper Helmets In ‘Star Wars’ Was Sued By LucasFilm - And Won,TecH Times (Jan.
7, 2016, 10:44 AM), http://www.techtimes.com/articles/122325/20160107/helmet-man-
the-industrial-designer-who-made-the-original-stormtrooper-helmets-in-star-wars-was-
sued-by-lucasfilm-and-won.htm (last visited Oct. 30, 2016).

02 Jd Mo FHHELAFLBGIRAALE EMENE (BEZ)) -
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00 - BeEREMRAHBEL

ERZERNA 7T ERE AN EE A G - A PIERL A AR R &
VRN E—EHEGRE © < (L EBIFRAER LT RN AR =X
W _FERIEBEAE Silverman v. CBS Inc. —ZE AR THHERZHENE]  (the
increments of expression test) * o MRABAMIEAE » WIRAERTEZEH A
FO A AL R A > IR G E R BA AR
PSR EEE R -

TEARZE S > CBS 6 1948 F A EBELERATH Amos ' Andy I
A TEITESR Silverman /1 H 2 4881 i A /A (> (REEZEINE
KRB IR IRRTAIIA C @ ERECRGEIHIR - bzt g RRERE A
UNFRFEI, o (HR B E [ Silverman [ 4451t thfii 1 £ CBS 7F 1948 F£.2
AT ZEIIA B A > T CBS AT S8 IE @G (EE 47 - ERefe i
CBS 1 1948 fF Z i FIRIA > UG A th - BEPR O RSN 2 BB FRELE (RGE -
{HR2AE 1948 - 2 e U BRAIAT AR 22 VE DU FL T (A e BB B R R 2

~

[S—

FEE L AE—RIIHIEE a0 R R I ER > E S AL H wE i
BB SR AT AR B 0 SZ 238 PR < PRI - RPEEEA] A n] DUE R 12
M8k L RER B 1 - (HSTM N 2 T A PRI RIS B2 VR RE X
AR o AN IGEIE E AT E B ER 2RI - A
INFERE I VR A S DR PO 11 S [ 80 ] 52 22 ' R R Bt L A

03 FM—HAT 5 AMANZ > REMNLIEERE S R - 128 /EH A Leslie S. Klinger
v. Conan Doyle Estate 3313 F A & XM RE Fok - T B M AN A T > 20580
H65-82 » 2016514 ©

64 Silverman v. CBS Inc., 870 F.2d 40 (2d Cir. 1989).

65 Christine Nickles, The Conflicts Between Intellectual Property Protections When a
Character Enters the Public Domain, 7 UCLA EnT. L. Rev. 133, 153 (1999) (“[A]
copyright on a character that is a derivative of a public domain character applies only to
the original aspects of the derivative work.”).

66 Silverman, 870 E.2d at 50.
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Silverman v. CBS Inc. —ZEFfiRlR% THIG ML) fEe IR
¥ (HRAEEF FAME A S AW o B — (@6 A& &E L3
TR A G - B G R LR A IR — A S A
Sk o TR —ER O R MR AT A BERE LR Y E — R YIRS
R AIRIFEA RESCHIFR o H IR - A PIBRIE IR £ R B A R
B ~ FERUS NSO & > 18 8 I — (e ar s i i & B (5 i
TEHIHERE » FEERRARILZ T » FFZ AR 7@ RE LB IR s ] ¢
(TS Mo — T FIREA AT 2% (AR 1 RS (T IR e T
RESAMEMEA » SR EAGE A LSRR Z A2 A - a2
WR—Te AR DL » L3 E H A S R 22 A RE IR SCAL ~ IR B
AR EARA FTRE B -

{h ~ I 2 EFHEIRE
—  ZEER

KB A 5 BB R Z T FR IS R RRIEGE - 12t A tee
T H 2RI - WERRR IR AIRERE - R AEA T
VEERIUTRHIEE - SR E 5 AR L0 i SR 3 - AR » ZEA3E
OIS 2 b o A O R A ] R R 2 AP - A8 1
i IR A G B HIRIRE o N3t - R R S8 B B B R > PR HeilE 8Kk
EVEHERISLISH A - BETREA BN E N GERHEE -

67 Jenna Skoller, Note, Sherlock Holmes and Newt Scamander: Incorporating Protected
Nonlinear Character Delineation into Derivative Works, 38 CoLuM. J.L. & Arts 577, 585
(2015).

68 Heather Schubert, /ts Elementary: Why We Need a New Copyright Standard, with
Statutory Guidance, for Characters in a Series, 12 RutGers J.L. & PuB. PoL’y 216,
235-36 (2015).
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et % REE BB (F IR PRI B3 (R ~F L
PRI PR A M o PRI RE = B b e SR 08 LU B i e B
7 (digital property) [IEREIMENN > 4 Kk BT RIRE B ADUT: AR i ) fn om
PRIFZ(ERE o A& BI%E 2 BITE 1980 F 1990 A EITE M - f
LL Atari, Inc. v. Amusement World, Inc.,” Data E. USA, Inc. v. Epyx, Inc.,” LLJ
Capcom U.S.A., Inc. v. Data East Corp.,”" 58 B GBI R M2 -
SO RS B AR ARG RIS > B R B & 2 2R I 5 1Y
B R S B IS EARATHR R BILLE P
M P SARE 5 R TATATE EL A 5 (BT
& iR R B S EE N 2 R38 » THE2K Tetris Holding, LLC v. Xio Interac-
tive, Inc.,” LLJ¢ Spry Fox LLC v. LOLApps Inc.,” %5 3{ W8 [ 2 FRE AP
PR R A ™ o

PRI SE TR e U REF 2Bt A BE D i S5 LR R 5038 e DR TR
FaftEa VR A1 - (RS @ R il A (R (R A FTsd T Y
HIEE 2 AT SRR o BAReERE IR R HIEATE - A gy AR
E2lVSANE

SR HPs DT C ARSI A e S & 1R B B & VR B IR
78 o et B BRI RI A O M LARE - R —MimS - A
RACEER LM EI R E AR RENRERL » BEANKTE
HRAVIAE (AERLREE) KEZYRAat (iREER) 2@ - 5

69 Atari, Inc. v. Amusement World, Inc., 547 F. Supp. 222, 226 (D. Md. 1981).

70 Data E. USA, Inc. v. Epyx, Inc., 862 F.2d 204, 206 (9th Cir. 1988).

7! Capcom U.S.A., Inc. v. Data E. Corp., No. C 93-3259 WHO, 1994 WL 1751482, at *1
(N.D. Cal. Mar. 16, 1994).

72 Christopher Lunsford, Comment, Drawing a Line Between Idea and Expression in
Videogame Copyright: The Evolution of Substantial Similarity for Videogame Clones,
18 INTELL. PrOP. L. BULL. 87, 105-10 (2013).

73 Tetris Holding, LLC v. Xio Interactive, Inc., 863 F. Supp. 2d 394 (D.N.J. 2012).

74 Spry Fox LLC v. LOLApps Inc., No. 2:12-CV-00147-RAJ, 2012 WL 5290158, at *1
(W.D. Wash. Sept. 18, 2012).

5 Lundsford, supra note 72, at 111-16.
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